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LET US BEGIN HERE

- Tlns is the. second Elective course of the Women's Empowerment and Development

Prograrime.. It is divided into four Blocks. Each of these Blocks represents a specific
thenie, which is discusscd in three to five Units. The Units are logically arranged into a
sequence to cover the main aspects of each theme. Besides Units, each Block contains
a Block Introduction in the beginning and a list of references at the end. Block 1 contains,
in addition, a Course Introduction. You are advised to carefully read the Course
‘Introduction in order to know about the rationale, focus and content of the coutse you
have been offered to read. Similarly,-you should also read the Block Inlroductlon, in
orde.r to follow ihe logic and content of a Block. . :
You have now in your hands the first Block of this Course. It comprises four Units in
all. Before proceeding to read the Units, you are advised to go through these instructions
about liow to read the course-material. Here we first give the design of & Unit and then
- explain the system of numbering of sections in a Unit. Then we tell you what is contained
in various sections of unit, and how you should go abeut complctlng different tasks
_ mvolvcd while reading the course-material.

'DESIGN OF A UNIT

A systematic reprcsehtat_ién of the désign of Units is given below: |

Unit X*

X.0 Aims and Purpose
Xl Introductlon '
" X.2. Section .(Theme of Sectmn)
X2.1.  Sub-section l.of X. 2
X.2.2°  Sub-section2'of X.2
_ - Think it Over L R
Learn From Your Experience 1 -

"X.3 Scction (Theme of Section)
- X3.1  Sub-section 1 of X.3
X32 Sub-section 2 of X.3
- Think it Qver 2
-Learn From Your. Expenence 2

*X stands for unit number

The numbenng and Iength of the above seation and their sub-sectmns may vary ac-
cording fo the volume and depth of course material in each unit. The last three scctions
- in each unit with the_following titles ar= also numbered.

~*  Summing Up '
* Clarification of the Terms Used , _ T
«  Some Useful Readings ST ‘ : o
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‘Numbermg of Seetrons in a l.lmt

IMustration

1

The number of sections in each Unit may vary and the numbering of sections WI"
conform to thé number of sections in the Unit. The last three sections are numbered in
the serial order followmg the number of earlier sections.

_As the scheme suggests, we haVe divided the Units into sections and sub-sections for

eagy reading and better comprehension. Each section is indicated distinctly by BOLD
CAPITALS and each sub-section by a relatlvely smaller but bold typeface. The
significant divisions within sub-sections are in still smaller bold typeface so as to
make it easier for you to see their place within the sub-sections and the items which
need to be highlighted are numbered (i), (ii), ete. For purpose of uniformity we have

employed the same scheme in every Un it-throughout the Course Let us now discuss
each section of a umt '

'Alms on_c_l_ Purpose _

We begin each Unit with the eection Aimsand Purpose. It articulates briefly what we

expect from you once you complete working on the Unit.

: Introduction

In the section Introduchon we clearly specify
a) the relationship of the present unit to.the earlier Units of a block
b) the theme of the Unit, and

c) the order of presentation of all the seot:ons from Introduction to Let Us Sum Up .

Summing Up

The section of each Unit under the headmg Summmg Up summariges the whole Unit
for the purpose of recapltulanon and ready reference.

DoYouKnow’ A o

Since a'course may deal with abstract ideas and other related concepts 1’:1\3 sometimes
necessary to explain some ideas in a separate enclosure (ca.l led Do You Know in our
units). This is side-information, necessary to fully comprehend the main text, These
enclosures include (i) explanatory note regarding concepts, (ii) biographical details
about particular thinkers, (iii) mformatlon of relevant event(s), person etc. (iv) historical’
background of socno—poht:oal events etc,

There are several illustrations in.each Block in the form-of graphs, tables, pictures, .

* diagrams, and charts: The main purpose of these illustrations is not only to make the
study comprehensive and interesting; but also to provoke you to rethmk and articulate

' questrons about various formations. '

"l'luqk-nt Over!

. We have given self-check exercises under the caption Think it Over at the end of the -

main sections or long sub-sections in the Unit. To answer the queéstions you should .

‘ a) write yoor a_ns{avers using a separate sheet
b) ' compare your answers with the given text.
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You should read each Unit and note the important points in the margin. This will help

you in your study. It will also help you to answer the assignment questions.
. Ty ) .

~ Learn From Your Experience

' Besides Think it Over exercise we have another exercise for you in the form of Learn

. . From Your Exp_érieﬁce‘activ_i}ies. Here you should carefully read the course material -
‘and apply the information contained therein while carrying out this exercise. These

exercises are meant fo develop your ability to relate your knowledgc to day-to-day life
experiences. You should complete this exercise on a separate sheet and then discuss
your answers with other students at the Study Centre. The questions in Assignments
.and the Term-end Examination maj{ sometimes be linked to this part of your course-
material. Therefore, make sure that you complete all these exercises in each Unit,

Clarificationi of the Terms Used

- Each unit has Clar.ificati('jn of the Terms Used at the end to explain the basic ideas,

technical terms and difficult words.
Some Useful Readings

We have referred to. é{_féw books or articles .under the caption Some Useful Readings.

You may consul theése books if they are available in your Study Centre or in any other .

library near your home. This is nota compulsory reading. But.it will certainly help to
increase your level of understanding of the particular themes in each Unit.

References.

' Besides Further Reading we have given a List of References at the end of each Block.

- ‘This is a comprehensive list of the books and articles used by the course writers to

prepare the Units. This shows y yu that your course matetial is based on a widespectrum

of liferat'um available on paricular themes, related to your course, This should give

- you confidence of being awz ¢ of a wide body of information available in the subject of

your choice. The main purpose of this list is to inform you about the range of literature

available in this area of study. If interested in widening your knowledge you may try to

look for these references. To help you in locating them, each reference covers the name

of the author, year of publication, title of the book/article, place of publications and
*_namie of the publisher. ' ) e

- Audio and Video Aids

Some of the themes have been selected for the audie and video programmers to supple-
ment the printed material. These will help you to understand the course with greater
clarity. You are encouraged to contact the Coordinator of the Study Centre assigned to
you to get the benefit of the audio and video aids. Your suggestions regarding new
types and formats for making more programmes are most welcome by the eourse de-

velopment team of this programme.
. Assignments _ ,
You will rqcéive a sét of two asslig'nments'for the whole course. Both of these arc Tutor-
" Marked Assignments (TMAs) and should be sent after completion to the Study Centre

~ assigned to you for evaluation. Make sure to complete all your assignments because the -

grades you get'in each ofthese assignments are included in the final evaluation for your
degree. While working through the assignment you must?
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' 'Clea:ly wnte your enrolment number ﬁ
. Answer them in your handwriting and in your own words
© Write clearly’ and: neatly so that it is éasy to read your answers"

1 may 'write his/her comments on your perfonnance
. Before Answenng the Ass:gnments

e _o - Read all the Umts in the block and additional readmg matenal (1f avallable)
; - The answers to the assrgnments must reach the’ Study Centre hy the last date
: indicated. ° :

R Term-end Examrnatlon

* Your understanding of the prmt-matenal provlded in the four Blocks FEW-OI and in -
the audlo-wdeo programmes re]atmg to partlcular Units'and Blocks in this Course will )
culmmate in your taking:the Term-end Exammat:on The. questlon paper for’ thrs_'- .
examination wrll have ‘thrée sectrons Sectlon A will contain questions; requmng' o
descnptwe answers while Seetron B will have questrons, requiring. explanatory and
analytlcal approach m your answers. Last sectron 1e Sectton C contarns short and -

categones of questlons I, .

- ‘: '_Preparatron of. Course Matenal

..... ZI.

The syllabus of thls course is des:gned by an Expert COmmlttee (see p.2. of thrs block) '

" and prepared by the Cotirse Preparation Team which compnses a Course Edifor, Course/ .
or Block Coordrnator and aiithors of the various nits: The Expert Commifteé hias selected - -
the themes and suh-themes of the Blocks and Units of this course whlle authors of the-

units have’ provrded their expert.rse in elaboratlng them in the form of the main text of

each init, The course editor and the.block editors have careihlly examined the course’”
contents and glven thelr suggestrons and cormments for i 1mprovmg the clanty, readablhty
and comprehenslblhty of the material in, the units: The Course or Block Coordinator, -
“who is always one of theIGNOU faculty members, ‘has the sole responsrbll ity of' edlfmg_ .
and transformmg the Umts in IGNOU style after recewmg -the course matenal fromi -
authors The Coordmator sends the Tevised draﬁs of the Block to the Course’ Edltor and -
the language editor then mcorporates thelr suggestlons and comments 'I‘he Block Bk
Coordinator is also responsible for gettmg the arhrvorkdone and for prepanng the ﬁnal
manuscnpt for printing. Later; goi ng thirough page’ proofs and getting the Hindi
translation of the-Block is also carried out:by the Block Coordinator: ‘Firially, along
“with the' coordmatlon of the productxon of aud:o—vrdeo programmes, related with-the

. Block; preparing the: ‘manuscript of the Block in its Hindi version is to be carried outby
‘the coordinator who has to set'the Hindi. translation and later check the proofs s well.

- The colirse coordmator, who has an overall iaea of the coyrse stricture, checks' the;'_ o
umts for-a possible repetition of or contradiction'in the material. Thus, through this - -
‘ jong process of checks and re-checks the IGNOU faculty prepares the self-mshuctronal o

material (SIMs), which reaches you. All the same, the IGNOU faculty wishésto request
you through'this columa for sendlng your comments and suggestlons on specific points

in this matena] 50 thatfurther pnnts of th:s course may carry. u'nprovements suggested ‘

byyou .‘-. -0 . I Tk, { ) s . . Y
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Have enough margins on one side of your answer-sheets so that the evaluator -




COURSE INTRODUCTION: -

CONSTITUTIONAL AND LEGISLATIVE
FOUNDATIONS FOR GENDER EQUALITY -

In the previous two courses of this programme we have explained to you the various
dimensions of gender construction in the society and the process ofalignment of various
institutional arrangements and ideologies for the sustenance and' perpetuation of this

gender construction. In the last course we have specifically discussed how within the -

given process of gender construction wonien in Indian society have got a marginalised

_position in all domains of public and private lives. They are economically exploited, -

socially segregated, culturally subjugated and have emerged to be politically a powerless
group in the society. : . ' :

 The founding fathers of Indian Constitution were aware of these realities of women in
. India. They were also aware of the variois resolutions and initiatives taken at the Jevel

-of United Nations at that point of time. They realised that a constitutional mandate to

secure équality and justice to all sections of Indian population will not ensure equality
forwomen in the society under the.given socio-cullural order, unless special provisions
" are made in the Constitution fgr.t']em'. As against this backdrop some spécial provisions
for women have been introduced in the Constitition of Tridia. In Block 3 of the Foundation
Course we discussed some of the vital issues on faws and women in India, in this

" . course-we shall be dealing with all these issues in greater details to explain how the
constit'utional_ mandates and the laws be used as thols for women's empowermetit in

 Indian society. There are four Blocks in this course.

Block 1 isonthe Gender Equality: Text ind Context. This Block d iscusses the'various
initiatives taken at the interr ational levels by the United Natjons from its very inception
to make women’s rights o, human rights. It aiso explains the constitutional mandates
and struggles for womet. s rights as human rights i India. The meaning, dimensions

-and the processes of actualisation of women’s rights as human rights and struggle for it
are also explained in this Block. ' . S :

Block 2 discusses the Constitutional Foundations for Gender Equality in India. We |
have tried to. introduce to you the various constitutional provisions made for gender -

_equality in India. We have also analysed the various omissions and amendments made
in the Indian Constitution for gender equality. The Bill on Women’s Reservation in the

" Parliament and the functioning of National Commission for Women (NCW) are also
discussed in this Block. : . :

Tn Block 3 we explained the Laws and Legal Reforms for Gender Equality in India.

The legal reforms, the issues of secular vz. personal laws, laws relating to violence
against women, labour laws and the laws relating fo social security of women are
discussed in length in this Block. L y ‘

~The last Block of this course is on Women’s Movement and Legal Change. In India
in recent years various laws are amended because of effettive wormen’s movement

these laws viz. rape, dowry, family courts and customary rights.

dgainst the existing provisions of some of the laws. This'Block focused on some of .

It has not been possible for us to cover all the 'lawslrelhting to women in Indian society. -

However, discussions in this course will help yoi to rethink about various provisions

of the laws, societal arrangements in which laws are rationalise and to make use of
Y\ * . . . . .o X - L | - i
some of these laws and constitutional provisions as teols for gender equality in Indian -

society,
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BLOCK INTRODUCTION
BLOCK 1 : GENDER EQUALITY: TEXT AND
' coms_xr

Th.rs is the first Block of this' course called WED 02 The Constltutmna] and
Legislative Foundation for Gender Equality. In this Block we shall be dea.lmg
with the socio-political context prevailing both at the national and international
levels, for the emergence of the. issuge of gender equality. The various texts
emerged -1n the form of constitutj nal mandates and laws, international resolutions

" und conventioris etc. are also lucidly: explamed here There are three 1nterrelated :
. but distinctive units m this Block

.

" Unit 1 deals w:th the vanous socio polmcal d1mens1ons and contexts of the -

" famous notion that "Women’s. Rights are Human Rights. The meaning -and
. origin of this notion are discussed here. This unit also deals with the various
conventions, resolutions and conferences that have taken place under the au'splces
" of the Umted Nations to $hape the notion of Women s nghts as Human Rights.
_This unit has also discussed the various GOD.StltlJthIlaI provisions of India initiated
to qualify the notiarsof women’s rights as hurnan rights in this country,
Unit 2 discusses the various Global Debates on the issiie of gender equality.
Here the initiatives of the United Nations and the SAARC are analysed for a

:clear understandmg of this issue. The themes like women’s political rights, .

transgression of women’s body, women’s Tole in economic development, impact
of the change of global economy on women, violence against women efc. are
dlscussed S e P :

Umt 3 dlgcusses the Forms of Struggle for Gender Equality. It briefly touches

npon the evolutlon of the, 1dea of gender equality and goes on exan‘unmg the
historical background to the women’s. struggle for gender equality in India. It

also explores the various forms of struggle for gender equality in contemporary
India.”
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| UNlT 1 WOMEN’S RIGHTS ARE HUMAN

RIGHTS: MEANING AND
DlMENSIONS R

“Contents

- 1.0" - Aims and Purpose
1.1 Introduction

- 1.2 Human Rights: Meanmg and Ongln

1.2. 1 Meaning of Human Rights
" 122 Human Rights: Origin and Development
1.23 Women’ sRJghtsare Human Rights - -

1.3 'Women: and Human Rights Issues in fhe UN.:

. 1.3.1 The United Nations Coriventiotis o
-'1.3.2" Evolution of Women’s Rights as Human Rights :
-1 3.3 World Conference on Human Rightsand Violence against Women
1.34 Fourth Wqrld Conference on Women and the Human Rights'

1.4 Women and Human Rights in Indla '

1 41 Constitutional Measures-
1.4.2 Human nghts Issues and the Women 5 Movement
1.4.3 Women’s Rights as Human Rights in India

i _'-1.5 Concluding Remarks ' ‘ , .
. 1.6 Clarification of the Terms Used - E - .
1.7 - Some Useful Readings =« R

1.0 AIMS _ANo PURPOSE -

_:In this unit we drscuss important aspects of gender equahty from the vlewPomt.
* "of human Tights and women’s development Aﬁer you have read this unit you-
‘should be able to:. : :

. explain the concept of “human rights” and what do we mean by saymg that

. “Women’s Rights are Human Rights”;

_ ' - describe the various steps taken by the Unrted Natlons in the ﬁeld of human

* rights and those related ‘to-women; .

" -'e  discussthe process of developmentof women sissiies as human ri ghts 1ssues,

- .and

® - explain, with specral reference to Indra, how the vrolatron of women S nghts ‘ -

has been the wolatmn of human nghts

I'_-INTR'ODUCTI'ON‘ Y

'Thzs unit- mtroduces you to on rmportant concept of human nghts and how'

“Women s nghts are Human Rrghts“ The first section 1 .2 explains the meamng




-

Gender Equality : Text and Coatext of human rights, how did the concept orlgmate and develop and what do we

mean by saying thet “Women’s Rights are Human Rights”. Section1.3 discusses’

_ the issue of human rights from a. gender perspective. It provides a background to

the activities undertaken by the United Nations in this regard. The unit focuses

.. on how the idea of women’s rights as human rights originated since 1975, the

ntematlonal Year of Women, and evolved over the years till the Fourth World

" Conference on Women at Beijing and thereafter. This i is done with special

reference to the World Human Rights Conference and the issile’of violence. against

-women, The last section of this unit examines the issue of human rights in India,
 the efforts by different organisations in this direction and how the violation of

women i ghts has indeed been the violation of humait nghts

T REOY
i)

1 2 HUMAN RIGHTS 'MEANING. AND ORIGIH

In this section we shall be exammmg the meaning of “human nghts" to understand
why. and how “Women’s Rights are Human nghts”

.....

1.2. 1 Meamng of Human R:ghts

The issue of human nghts came into prominence with the establishment of the .
United Nations in 1945: Since then, it has devetoped and broadened W1th various °

conventlons

Although there isno uniyersal ly endorsed de[‘n_iition of human rights, the United
Nations defines human rights as those rights, which are inherent in our nature’
and withott which we cannot live as human beings. They are rights which enable

people to fully develop and utilize their innate qualities, such as intelligence and -

talents and to satisfy' deeper needs such as spirituality. Human rights are the

. foundatlons for a quality of life in which each individual’s inherent dignity and,
_ worth will receive dye respect: -and protecuon

- The concept of human nghts is closely associated with the concept of human

dignity.-According to Boutros-Boutros-Ghali, the formey Secretary General of

_the United Nations, full human dignity means not only freedom from torture, but

also freedom from starvation, It means freedom to vote as it means the right to
health. It means the right to enjoy all rights without discrimination. And true

- development requiressa solid basis of democracy and p0pu1ar participation
(Méssape in Observance of HumanR1ghts Day, 10 December, 1992). Thus, human -
rights issde touches all aspects of human life and respect for these is the foundation:

of ﬁe&dom, justice and peace in the world as declared by the Universal
Declaration of Human Rights in 1948. The Vienna Declaration and
Programme o Actmn, adopted at the World Conference on Human Rights

"in June 1993;: ‘p_ roclaimed that democracy, development and respect for human
: nght‘s and ﬁmdlamental freedoms dre interdependent and mutually reinforcing, -

-Over. the yeau_‘s, a wﬁo’le network of human rrghts instruments and meohamsms

L]
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has been developed ® to ensure the pnmacy of human nghts and (it) to ﬁght

agamst the wolatlonsnf human nghts wherever they may occur.

1.2 2 Human R:ghts' Orlgm and Development

Y

:Whﬂe himan rights were oﬁicxally enshnned in the declaratlon of the Umted '

Nations-only in 1948, the struggle for their realization has been an integral part

of all struggles over the centuries.- These-were for instance, struggles against

slavery, racial discrimination, and colonialism and for the right 6f 3 human being
‘to lead a decent and civilized existence. Human rights are a twentiéth century
term for what have been traditionally known as natural rights or ﬁmdamental
nghts or simply, the rights of man. Moreé precisely, the modern concept of human
rights emerged at the end of the Second World War (1945) in response to the

-atrocities and masswe’wolatlons of these nghts \mtnessed durmg the eom‘.het
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‘Gender Equality : Text and Context B IS e T
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. The Charter (;f the United Nations signed in San F rancisco on 26 June.1945 is

the fifst international treaty whose aims are based on universal respect for human
rights. The Charter granted fairly broad responsibilities to a large number of

- bodies and- organisations: Thus, all the principal United Nations (U.N.) bodies

have been given a direct or indirect role in the field 6t human rights. In addition
to the principal organs, a network of subsidiary bodies specialised in human
rights was also created. _

. _ \ -

‘The Commiission on Human Rights was the first specialised body t6 be established.

in 1946. The first most important ac_tiﬁty of the Human Rights Commission was
the dr3fling of the “Universal Declaration of Eruman Rights” (UDHR) and its

é:‘opfipn and proclamation by the United Nations.on December 10, 1948. The’
UDHR consists of a total of thirty articles, with the first article stating that, all.

human beings are born free and equal in dignity and rights.

Aﬁiclc'two of ;‘.he UDHR S_efs forth the éséenﬁél principle of eciua.lity and non-

discrimination which provides that the UN should encourage respect for human
rights and freedom for all without distinction as to race, sex, language or religion.

 Article three proclaims three interrelated fundamental rights namely, the rightto

life, the right to liberty and the right to security. This-article serves as the first

pillar of the Declaration, introducing a series of articles (4-21) in which civil and _-

political rights.are developed. Article twenty-two, the second basic element of

the UDHR infroduces articles 23-27. It sets forth the ecoriomic, social and cultural
rights.og cveryone; “as a member. of society”. Lastl_y,‘_artic_les-28_-30 define * -

-
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. everyone’s duties fo the community (The _Uniteaf Narioks and Human Righrs,
1945-1995: 153-155). ' S ' :

r

\ Women's R'ighls are ilurunn '
‘Rights: Meening and Dimensions

]

- “The UDHR adopted _two.important Cd\;enants, one, on civil and political nghts, -

and the otheron economic, social and cultural rights in'1966. They:came into -
 foree in 1976, making many of the provisions of the UDHR. legally biriding and
~opening the door for international monitoring. A considerable: number of
‘intérnational human Tights instruments affirm the obligation to implernent the
. Declaration. This is true, in particular, of the Vienna Declaration adopted by the
‘World Conference on Human Rights in 1993. K ,

1 2.3 Women’s Rights é_rg Human Rights

‘The étatelﬁent, “Women’s Rights a;o_.a_Humén‘Rigth'_-’. means that thé human rights

©of women are an inaliénable, integral and indivisible part of universal human

- Xights, That is, they cannot be divided; isolated or separated froim human rights -

 issues. The human rights of women are integral arid-indivisible because women
are affected by all the human rights issues inevery areg, as-wdme_n and as people.’
That s, they are affected both in gender specific way and alsoina general way,

. as-part of the various populatiors of the: world. Therefore, the full and equal

' enjoyment of fundamental freedom by women is a priority for governments and
the United Nations. It is essential for the advancement of women, |

Uniting for Women’s Human Rights _ o
Courtesy : CSR, New Delhi; - S i
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.‘ 'Gl'mdff Equality : Text and ‘Context The view that women’s rights are human ti ghts became popular with the gro“dng

114

public awareness of the many serious problems of women that had previously -

- beenneglected. The years that followed saw the successtul integration of women’s
“concerns into different aspects of human rights, be it a question of health or
‘education or development and environment. There has been a mainstreaming of
gender issues in all meetings and conferences of the U.N. and other bodies. The

: World Conference on Human Rights at Vienna in 1993 reaffirmed clearly those
humar rights. The International Conference on Population and Development at
‘Cairo in ‘1994 reaffirmed women’s reprodictive rights. and the right to
development. -

Thé women’s movement all over the world promotes an understanding that

" women must bring their perspectives o fbefé: on different issues. Women have

focused-in particular on gender specific iséues like violence against women and
demanded-that they be considered as hurman rights issues. However, many cases

.of violénée against women in the private domiestic sphere is not taken up ty
wvarious human rights bodies and also not-accepted as human rights abuses,

' Notably women’s organisations all over the -world have atterapted to integrate

* such women’s specific issues that have been ignored-so far, into human rights
E .cor_lcen_:is'(Hum_dn' Rights Tribune, June, .1993"-29'-32)" L '
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1.3 'WOMEN AND THE HUMAN RIGHTS ISSUES IN -

This, section of the unit will pfoifide-yo_l.l‘wiﬂ; the background of the Usiited _

Nations:activities in relation t6 women. It explains the steady progress of the
view ‘of women’s rights as'human rights, culminating in a discussion on the
- Vienna Conference on Human Rights and theréafter. . - ‘

{.3.1""The Unitéd Nations Convention " ..

~

__ The aims. of the-Charter of the United Nations signed on 26 June, 1945 are

éz:cpré's‘sfjr based on universal respect for huan: rights and for fundamental
freedoms for:all without distingtion as to race, sex, language or religion.

3

The Comrmission ori Human Rightsestablished in 1946 also included an Article

 entitling évery. person, “to all rights and.freedoms set forth in this Declaration,

“without distinctiori of any kind, sch as race, colour, sex or social origin, property, -

 birth or other status?; The Commission on the Status of Wornen was established

in 1946 to promote. women’s political, economic and.social rights and for.

TTaTTS
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' formulatmg global policies and recommendatrons for the advancement of women.

Apart from these, the Convention for the suppression of the “Tmﬂic in-Persons
and of the Explaitation of the. Prostitution and Othiers” was adopted in 1949 by
the U.N. In 1952 the General Assembly adopted a Convention on Political Rights

: of Women, the ﬁrst global endorsement of equal political rights under the law

Thc two Covenants that were adopted in 1966 "Intematronal Covenant on
“Economic, Social and Cultural Rights” and “International Covenant on, Civil
and Political Rights™ guaranteed-that the. tights enunciated i in these Covenants

“will be exercised without discriminations of any kind as to race, colour, sex,
_ language, religion, political or other opinion, national or. sogial origin property,

- . birth or other status”, The Covenants also ensure the equal right of nien and :
women to the enjoyment.of all economic, social and cultural rights and of all .
civil and political rights (T he Umred Natrons and Human R:ghrs 1945-1 998:

230 and 235).

The "Declaratton on the Elrmmatxon of All Forms of Drscrrmmatron Against
" Women” adopted in 1967, was one of the earliest and most- far reaching .
. achievements in regard to wonten’s stagus. It called for recognition of equality .

“for women in reality as well as in law, and broadened the concept of equality

" beyond the civil and political arena to include such rightsas access to.education,

. job opportunities and health care. The Declarauon principles were subsequently

'~ included in a binding International . Conventlon, known as'the “Convention on

- -the Elimination of All Forms of stcnm.rnaﬁon Agarnst Women” (CEDAW);
- adopted by the UN. General Assembly in 1979 Consrst:mg ofa preamble and
30 articles, it defines what constitutes discrimination against women and setsup

‘an ag,enda for natlonal actron to end such drscrumnauorr '

Accordrng to the Conventron “dlscnrmnahon agamst women” is a violation on

* the basis of sex of human nghts and fundamental freedoms in"the political,

* . economic, social, cultural; civil or any ‘other field (Article l) Thearticle is based .

on the pnncrple of equalrty between men and women.

By. recogmsrng the Conventron, mdependent natrons of the world commit

themselves to undertake a series of measures to end discrimination against women

in all forms. The Convention provides the basis for realising equa']rty between .

men and women through ensuring women’s equal access to opportunities in
political and public life as well as in education and employment. The Convention,
" affirms the reproductive rights of women, right to acquire, change or retain their

,natronahty and the nationality of their children. The independent Nations of the -

: world agree to take appropriate measures against all forms of traffi¢ in women

and exploitation of women. They also agree to take all appropriate measures -
including leglslatron so that women can enjoy all ﬁ:lCl.l.' hurna.n nghts and temporary _

Women's Rights are Human -

Rights: Meatilng and Dimensions .

- spec1al meéasures and fundamental freedom ' : L SN

_ Countnes that have ratified or acceded to the Convenhon are lega] Iy bound to % .
' put mto practrce its provrsrons They are also comrmtted to subrmt natronal [ reports, -
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-. G‘“""’E‘I“‘"'J’ Textand Contest gt Jeast once every four years, on measures they have taken to comply with their
' treaty obli gations. Accordmgly the Committee on the Siatus of Womien in Indla '
“vias setup in 1971, ' :

The Conven’non which came into force on 3 September 1981, has, as of 31 May

1996, been ratified by 152 U.N. member States. including Ind1a [Convention on -
the Elimination of All Forms. of Discrimination Against. Women (CEDAW); .
“United Nations, Dept of Pubhc Information, June 1996: 1- 14]

: Another Iandma.rk step in the direction of women’s human rights has been the
- Declaration on the Ehmmatlon of Violence Against Women adopted by the U. N

1n 1993: This is dlscussed in detail in Section 1.3.2. .

i 1 3.2 Evolutlon of Women s nghts as Human Rrghts

o The early sevenues sawa mgmﬁcant cha.nge in bringing women’s issues to the
... ¢enter stage. In 1972, the General Assembly designated 1975 as International

Women's Year to focus on women’s issues. Immedlately in 1974, the UN called

‘for a World Conference on Women to be held in 1975 in conjunction with the i
'International Women’s Year Tribune and adopted the first Word Plan of Action

- and proclauned the first Decade for Women’s Equahty, Development and Peace .

’ (1976-1985)

.Dunng this deeade an Jmporta.nt change in pnontres took. pIace in the
-international community’s concern with women’s status. [t was the shift from
its emphasis and efforts from smal! social projects to gwmg women a major’

legal place in the world. The Convention on the Elimination of All Forms of

D1scnrmnat10n against Women, adopted by the UN in 1979, reflected this change -
in thlnkmg The Convention is the most recent of global human rights documents
. and defines international norms for treatment of individuals and groups by their

" governments. It was emphasised that Womien Rights are Human Rights'and those

* who work for unplementatron of the Convention are part of the mtematonal -
women’s rights commumty With the Convention becoming widely | known -
women’s groups in developing counfries are pushmg for law and policy changes-
'm conformlty with Convention pnnclples

Adoptlon ‘of the Forward-Loolong Strategles (FLS) for 1he Advancement of
Women in 1985 at the Third World Coni‘erence on Women at Nauobr setouta

- blue printto advance the statis of women and’ integrate women into ‘broat based -

mamsfream activities. Bmldrng on the pnnclpie articulated in México. city, at the
first UN Conference in 1975, the FLS identified obstacles and recommended
spec1.ﬁc steps to overcome them, strongly emphasrsmg pammpatron by women’

at all levels of decision making [Women and the UN, 1945- 1995, INSTRAW
"(UN International Research and Training Institute for the Advancement of

Women) and UNIFEM (Umted Nations Development Fund for Women)]

. The years that followed saw a growing pubhc awareriess of the man}r serious
- econonuc and socral problems that had. prewously been overshadowed by the
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'pohtrcal tensrons of the cold war: In aseries of conferences in the 1990s, begl.nm.ng o

“ with the’ UN Conference orLEnvrronment and Development (U'NCED) anew

-gender conscmusness began to ernerge -and be articulated. Women were not only -

“séen as the most adVersely affécted victims of social upheaval, but also the most
potent: agents for change. A.- global Consortium of activists and scholars called
the International Women’s Rights Action Watch (IWRAW) orgamsed a seminar
in198% in Viénna (Austna) in-which’ about;a hindréd- women from-over forty

- ¢ountries: partxcrpated to discuss their strategy to make women’s issues central .

to the himan rights agenda in preparanon for the world conference on Human
Rrghts to be held in; Vlenna in 1993 :

The women’s movement made a pentlon as early as ],991 askmg that the world .
conference should incorporate ‘women into the agenda in two ways: one, in relation

to.all the other t0prcs -and, two; in relat1on to. women S, specrﬁc issues, like
violence. The increase in-violence agarnst -women and their. mvrsrbIhty make

clear that the-human rights: mechanisms.were fallmg to address massive hurnan '

rights vrolatrons Statistics indicate- thatthere are between 60-100 n‘nllron women
missing in the world, primarily i Asra and a large number in India. T he human
rlghts commumty has not yet addressed these kinds-of dlsappearances which
. often stem from gender discrimination; parucularly in the context of poverty and

- lack of socio-economic nghts and the right to development (W omen’s Rights as’
Human:Rights; An- Internatronal Lobbymg Success Story in Human Rrghts _

Tribuic, June 1993: 2932) T A

These efforts by Women s orgamsatrons all over the world culmmated in the '

"UN. World Conference on Human Rights at Vienna held in June 1993, Here an
'mternatronal trrbunal oni the violation of women’s human rights was organised
and these rights were specifically- 1ntegtated'into all-aspects of the UN human
rrghts agenda and activities (The detarIs are drscussed in. the next section). -

"
-

: The Int ernatronal Conference on-POpuIanon and Deve10pment (Carro, 1994)

took the process a: step Turther: For the-first time gender equity-and ‘the;
. empowerment of-women th:ough educatlon, health, and nutrition were hnlced to.

Rights: Meaning and Dimensions

.traditional p0pulatron -issues such as famrly planntng, as essentral to. the N

'- achrevements o£ sustamable develOpment

' _Women s issues dre thusfully mtegrated 1nto the world’s most n'nportant econonuc."
- and social concerns, at least in theory,’ and.efforts-: -are, on'to translate them into .

-frealrty The Fourth World Conference on Women drscussed in-section’14, -

: mcorporated the issue;of Wornen & Human RJ ghts.as one of the c,ntrcal areas of

concem m 1ts Platforrn for Actron

'_ l 3 3 WOrld Conference on HIJman Rrghts and fV'olence Agamst |

Women

P _. “.-'
-

" On 25 J une; 1993 representat:lves of 171 states ad0pted by consensus the Vlenna '

'_ Declarauon and Programme of Aenon of the Wor]d Conference on Human R.lghts

c17
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Geﬂd" E‘l“l‘“y - Text and "—'““"“It recogmsed that the human nghts of women and of the girl child -are an

T

c18

_inalienable; mteg:ral and indivisible part of universal. human rights. The full and

equal parhclpatron of womién in political, civil, economic, social and cultural

' life, at the national, regrona] and international levels and the eradication of all”
. forms of distrimination on ground of sex are priority obJecuves of the international

-. community. It fuirther states that gender based violence and all forms of sexual

" harassment and. explottatlon including those resulting from cultural prejudice
and international trafficking, are incompatible with the dignity and worth of the
“human person, and must be eliminated. It emphasises that the human ri ights of
" women should form an integral part of the United Nations human rights activities;
5 1ncludmg the promot.lon of all human nghts mstruments relating to women. -

- The World Conference on Human nghts urges govemments msututrons, inter
o governmental and non—govemment ‘organisations:to intensity their efforts for
the protection and promotion of human rights of women and the girl child (World

- Conférerice on Human Rights, The Vtenna Detlaration and Programme of Action,
. June 1993, UN. Dept of Public Infonna’uon, New York Apnl 1995:53-57). . ]

The World Conference on Human Rights took an 1mportant step to promote and -
_protect the rights of women by supporting the creation of a new 'mechanism, a-

Special Rapporteur on vtolence against women. The commitment was acted upon .
'quickly. At its next session; the UN Commission on Human Rights ‘appointed a
Ny Specral Rapporteur on violence against women, an issue previously limited to -

women’s orgamsatrons The Declaration on the Elimination of Vtolence Agamst
Women ‘was adopted by the UN in the same year (1993)

N

o Accordlng to the Declaratron on the Ehmmatron of Vrolence Aga.mst Women,
' _viclence means any-act of gender based Violence that results in or is likely to

‘resultin, physical, shxual or psychologtca.l harm or suffering to women, inchiding
threats of such acts ‘coercion or arbitrary deprivation of hberty, whether occurring
in-public or in pnvate life (Article 1). The Declaration consists of six articles

" and is desrgned to'strengthen and complement the process of ehnnnatron of all -
forrns of drscnmmatton agamst worten. ' :

By flow it has been accepted that wolence agalnst women isa pervasrve human
- rights problem and not merely a pnvate matteras most governments have regarded -
-t till so far (Declaratlon on the. Ehmmatton of Vlolence agatnst Women, U.N.
- Dept of Publtc Informatlon, New York) - -

B 1 3 4 Fourth World Conference qn Women and the Human nghts

_ "The Fourth World Conference on Women held in’ Bet_]mg in September 1995
. wasan lmportant step forward on the issue of protecting and promotmg human -
* rights of women as'an initegral part of universal human rights. The Conference -
- adopted the Be1_| mg Declarahon and Platform for Action, wh.tch was a:call for
- concrete action to make a drfference Human Rrghts were one of the ten critical
_ areas identified by.the Platform for:Action. It marked the action to be taken by
R govemments to promote and protect the humannghts of women through the full =
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“implementation of all hurian rights istruments, especially the CEDAW. It

.

Women's Rights are Human - '
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Y : . NI . - .. Rights: Meaning and Dimexsions .
--;emphsised the need to promote an active and visible policy of mainstreaming a ,g tit Mean e ne Timenstons,

‘gender perspective in-all policies and programimes 6f governments in addressinig

. the enjoyment of human rights (Platform for Action'and the Beijing Decldration, -
. U.N.Dept..of Public Information; 1995: 121- 133). All forms of violence against - -
;' Won_nen'wé;e clearly recognised as human rights violations, incompatible with : .
- ﬂlc'dignit}{'aﬁd the worth of a’human person, Governments were urged to take o
steps to combat and eliminate-all-forms of violence against woren in private
-and public life; whether perpetrated or tolerated by the state or by private persons.
- Here governments declared that violence agdinst women consfitute a violence: -,
of basic human rights and is an obstacle to the achievement of the objectivesof © |
- equality, development, and peace (Human Rights, Women and Violence, U.N.

- Dept. of Public Information, New York, Feb. 1996: 1).

‘The message of Hillary Clinton (wife of American President Bill Clinton) at the
conference is self-explanatory, “It is time fon_is to say here in Beijing and for the
world to hear, that it is no longer.acceptable to discuss women’s rights as separate
from human rights. If theré is oné message that-echoes from this Conference, it
is that human tights are women’s right and women’s rights, are human rights”

- (U.S; Information Service, Wireless file, Sept 6, 1995). '

e T T

1.4 WOMEN AND HUMAN RIGHTS IN INDIA -

This section mtrqt_‘.l_l_lcés yoi to ‘the issue of hlunah'_"rights in India, mth special
-reference to-women, as it is incorporated. in the Constitution. The role of the --
‘women’s movement and institutional mechanisms in dealing with women’s rights, -

particularly, the issue of violence aigajnst women is discussed.

1.4.1. Constitutional Measures - - .
An important mechanism -of implementation of human rights on the national -
level in India has beeri the. constitutional measurés adopted in 1950. The
Constitution aims to secure for all its citizens social, economic and political
justicg, liberty of faith and expression,.equality of status and opportunity. and to
promote fraternity that assures the dignity of the individual and the uriity ofthe "~
nation: The various Conventiotis and Covenants related to:this declaration of
human rights find expression ‘in the fundameéntal rights enshrined:in the

[
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G““d" Eﬂ“""'l' Text dnd Context Const1tut10n whlch are enforceable inalaw, court and inthe Dtrectlve Pnnclples

. of St'ate Pohcy, wlnch enunc1ate the. gutdmg pnnc1ple of action for the state

Women in I.ndla have been: granted panty w1th men inall ﬁelds The state cannot

~ discriminate against any Citizen (Article'15(2)) on grounds only of religion, race;
_caste; sex, place of birth or any of them.-However, nothing in this article would
. prévent the state from’ makmg any special provision for women-and chlldren
e [Arncle 15(3)] Sex cannot be 2 ground of inequality or discrirination in relation
) employment or appomtment to'any office inder the state. The state makes a
. provision to lay down-certain pnncrples of policy for women’s welfare (Article-
39). and the duty to prov:de for matermty rehef and human condmons of work

- In Indla, thus human nghts mean the Tights relatmg to 11fe, l1berty, equallty and
. ‘dtgmty of the individual” guaranteed by:the Constifution of India that are also
o prov1ded in- the Universal I;)eclaratton of’ Human Rights (UDHR). For example, -
‘ the nghtto vote and be’ Elected: (Arttcles 325-and 326; UDHR, Artlcle 21), right
. .10 work (Arttcle 145 UDI-[R Article 23(1)) right. to: secure just and human
condltlons of work’ (Arhcle 42;'UDHR 23 (1) and right to free arid compulsory.
“education’ “for. children [(Article 45; UDHR: Article 23 (1) and 21 (6)]. Though |
with some reservauons, India became party to the International Covenant on.
‘Economic, Social-and Cultural Rights as well as to the Covenant oni-Civil: and
- Political Rights.in:1979. India has also become party. to the Converition on the
_ Elimination’ of All Forms of- Dlscnmmatlon Against Women, as well as the
Convention on the, nghts of the Child (CRC) iri 1993. These initiatives on India’s |
| parts show its comnutment to the cause of human rights as well as thosé related : |
. 'to’women: “This concem is- further strengthéned by;the: Protection of Human
St nghts Act 0f 1993 that prov1ded for the constifution of National Human Rights
_. Commission, whrch came into. bemg in:October 1993 (NHRC New Delhi.
; Booklet 1995) ' , , ,

E i 4- .2 Human nghts lssues and the Women s Movement

. “The WOmen s movement in Indla today, though not a smgle cohesnve moveme
draws its strength from dlﬁ'erent forms of strugglesall over the country and from
. 1ts effort to mﬂuence programmes pol1c1es and acts that laclc gender perspectlve

- Though women began to orgamse themselves at the end of the last century they
o became active’ durmg the freedom struggle, much the crédit for which goes to

M Mahatma Gandhi. It was because of him thata large number of women came out

% in-public from’ the tradttlonal boundary of their households. The most récent

‘phase of the women’s movément beganin the 1970s with the submission of the

o report of the Committee on the Status of Women in India (CSWI)in 1974, Various
o women 5 groups, NGOs women s wmgs of: political parties, women’s cell and-
- centers at the umversmes came up. ‘They took up several issues, of rape and
: dowry in partlcular discussed and lobbied- -for amendment in the related laws.

For example, the Ariti Dowry Campatgn in Delhi in the seventies was an Jmportant
event, the experience of wluch revealed the néed for-legal aid counsehng and
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. advice to women. It was in resporise to this, thatlegal aid and counseljng centers . Wémen's Rights are Human -

. .

e s ) , . Rights: Meaning and Dimensinns
.+ Were set up in différent:parts of the countty and led women in Indla-.to',takg_ upin - S eaning e e
" :a more concerted manner the implementation of rights’ granted fo them by the

___';'ans‘limtipll_ and-other legislationis.” ' "+

Righténeed a Eommr:m struggle iééiiiéf"'g’irl_der_ lmusuce \
" {Couttesy’: CSR, New Delhi.\, 5. *- 7 - ‘
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° " . Women’s Himan

Itwas by and large realised by.then; that all such'issues are humar rights issues

.“and’ their ‘violation is the violation®of:hurhan rights. “The necessity of having -

-"good and “adequate education anid heaith facilities; Tight to work and a safe
environmént are as much human rights issties as violence against women, at . w
-home or at the workplace or discrimination in economic and political institutions. ",

. The Chipko movement of the séventies to save environmentand the anti-Arrack . -
~.1movement in.the eighties and early-nineties for better health that led to a ban‘on
the-issuing-of liquor license are only-a‘few. examples that show efforts on the .
' ‘part of women to fight for their humanfights.: <. - . . . T

Thelast few years have seen the broadéning and expansion of the-movement to, -
take'a whole range of issues; The women’s movement has been able to influence =~
the approach’ and method. of the. development,'which *has moved from being - . -
‘Welfarist to empowermient orierited. Its success ismost evident in thecopstimution.

‘of the: National- Commission for Women on-31% Yuly 1992,-a high-powierediy - K
-autonomous body. Subsequeiiply,-.variqqstqmqg!s\St‘dtg Commissionshave besht
either formed, or are in the process of being-formed. ‘Another: vixy wmportaiit
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' Gmdﬂ' Equality Text and C°“‘°" acluevement of the women’s’ movement in Ind1a has been the passage of the 73"‘

2.

. and 74" Constitutional Amendment Acts, reserving one-third seats for women-
‘in'the elected panchayats and urban local bodies. These Acts became operational

on April 24, 1993. Today, several states have successfully conducted elections-
and 33 per cent or more women are present in thése local bodies at all the levels.
Ofno less srgmﬁcance was the event of India joining the world nationsin ratifying -

" the women’s human nghts treaty (CEDAW) in 1993.

- The. fact that the issue of women’s human nghts was one of the cnttcal areas of

. 'I‘wo thatthere-ar pemﬁc gender 1ssues llke wolence agamstwomenthat reqmre
e speclﬁe attention of" one ;and-all and need to be glven a space. In India, womeén
" are dlsadvantaged suﬁ'ermg both fiom: obsolete traditional norms of patriarchal

- - society, as well as from the forces unleashed in the course of the process of

- development, Though in several aspects like health- and’ education and
- employment women'’s posxtton has improved, c0mpared to men they are far
- behind. This can be seen by foeusmg on certain md.lcators of development and -

. empowerment _

concern’ m the Betjmg Conference (1995) for women not only across the world,

,Ibut alsoin’ Indla 1§ clear fromthe words expressed in the Country Report of the
- Government of Indla presented at the ‘Conference. It says, “History shows that -
- although the struggle for:womei’s. nghts as human islong and hard, itisa striggle

that must be: waged and won”; (Fourth, World Conference on Women, Beljmg
1995 Country Report Government of Indla 128-130) S

1 4 3 Women's nghts as Human Rughts in Indla

Women 5 nghts are. human nghts and vlolatlon ofwomen s, nghts is the vlolatlon

o “of human ughts Thts is a;slogan’ and a bellef, whlch reﬂects the unlty of women
‘in terms of theu' s1tuatton around. the world, Ind.la bemg no exceptlon to-it. This

1dea focuses { mthmgs One;th ' m.dmcussnon of all i issues ﬁ'om poverty o’

The sex. ratlo females per thousand males is 927 (1991) whrch is constantly

. declining over -the decades, is a matter of grave concem, Life expectancy at birth
" has Jmproved in the last few yéars which now (1993) stands at 60.7 years for.
- females and 60.6.years for males. The infant mortality rate at 81 per | thousand

live birth and maternal mortality rate of 57¢ -per one lakh’ live birth (1993) are

_ still high which shows neghgence of ¢hild care and women’s reproductive health
-problems that are intensified due to lack of better medical facilities. It was noted :
that 88-per cent of pregnant women aged 15-49 were anemic. There is still a -
- huge gap between female and male Jiteracy rates that are 39.29 and 64.3 percent.
" respectively. Though school enrollment. ranos ‘have been rising, hlgh dropout
rate particularly for. girls still continues to be a major problem. Only about 32
. . percent:of girls entering the primary stage reach the end of schooling. There has .

only.been a steady rise in work participation of females to 22.27 percent (1991) .
against males 51 61 percent, whtle most of them that are 85.9 percent are still'in
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. the uncrganised sectar,(Fouﬁ]i'Wb_rld Conference on Wo_mcﬂ, ‘Op, 6itéd, 1995: -

S ' i
- Women's Rights sre Humen

: qx cx .y Righis: Meaning and Dimension
+: 10-22). Women’s répresentation in various d¢cision-making bodies'is stil e Meaniog and Dimensions

"negligible. In the Lok Sabha it has never gone beyond 8 percent and it has varied
between 3 and 6 percent in different logislative assemblies. There are only about
2.5: per cent ‘women as, adiiifiistrators and -managers and 20.5 per cent as’

N profeé’sionals‘an_d technical wo oS .N. Human chelqg@_‘@@ Report, 1998).

Courtesy-: CSR, Ijlew Dg_lhi. ‘

~‘Not only are women’s human rights to.basic facilities and decision making powers
limited; they-are also targets of violence. Incidents of dowry deaths and other
forms of domestic violence have increased: over the.last few years despite the
- amendments in dowry, rape and laws.. Sexual harassment, within the’ family,
" society and the workplace continue unabated, Violende and its perpetuation are
often related to conflicts of caste, class, qﬂﬁﬁﬁty,;cmmnunalisni,,fupdqmentélism
and terrorism, which cumulatively have a negative impact on woméh. Other
forms of violence are trafficking in women and girls and custodial violence
' perpetuated by law enforcing; agencies. There are other mote latent and
unquantifiable aspects of aggression namely emotional violence and other forms

- Conference on Women, op.Cited: 98-102), .- -

| of cruelty-foeticide, infanticide denial of food to. females (Fourth ‘World o

"'I'hé‘-féc;t that the_‘@oﬁhﬁy”chdr{:' pfeseﬁtg‘& &:'ghé:ﬁﬁﬁaeﬁ’s. confefe@pef(ﬁéijiﬁg-

- 1995) coitains a full chapter oncountering the threatof violence againstwomen. - ‘
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‘ Gcﬁg]lér-Equ-nllty_': Text and Confext

shows increasing significance of the subject, when twenty years agd, inthe Report .’

.+ ‘of the Comﬁﬁt‘t‘eg_ on theé Status of Women in I.t}d_ia'(l,9?f:4) there was no c_haptci" '
.- . on'violence, The recently constituted National Hurnan Rights Comimission (1993) .

takes steps to Tesolve the cases of the violation of humian rights, including the’

 rights of women, Itis the National Commission for'Women (1992) that takes up

. harassment at Wwor place.

specifically the case of violation of women’s rights and deprivation, and works

harassmént, & on women; forexariplen Ut
ic-and -overall: genider.t

. towards theii welfare‘and development: TFheiuhaye.taken up the cases of sexual -
R = Rl e A T T A S T T s X :

d, dowry death cases,

(Brochure, THe

One;

. have become céntrz t al} other-issues'and more attention is given to the gender.

- _ ; _ y At1c ; F S DLSLIA Q] 2
- (BRSNS Bn Gptd S nmanerro Rt e e
e R TR AL = e A L o oy [ 5t 57 }

specific issugs nowadays.

lationof
) "éi‘;{

rights and théir.violation:is
this issue. © .
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{.5. CONCLUDING REMARKS '

1 :

Tn this uil_i't:.i'ktj: havéf’uﬁqerstbod the‘"‘-'c:dﬂéept of human nght ‘how women’s

rights are humar rights-and why violation of women’s rightsisithe violation of - -

human rights. This is seen not only in terms of the poverty, illiteracy, health

probléms, political marginalisation or social stigma that a woman faces, but also..

* *and mainly in violence against her that is pt_:rpetuatéd in the family, in society,

" at the' work place, in custody, on the streets, and ‘also in cast of war, and in
terrorist, communal and caste’ oriented activities. On the whole they lack the -
- freedom to live as human beings in'péace and with pride and dignity. The unit :
__also discussed the various steps taken by the United Nations-n this directionand.
. efforts of women and the women’s movement to bring the issue of women’s
~ rightsto thecenter stage it all the discussions on human rights‘and related aspects. -
~ These issues have been dealt with in reference to Iridia as well, ¢ .. 7

24

: ascd‘démal of opportunities.
nifor, Women 1998, New Delhi). " "~
§:to'be done, the eﬁortsonthepart of the Governinent and -
of ganisations afid wornen’s groups prove that women concerns

5been recognised that women’s rights are human
human tights. India is committed to.

* 1.6 - CLARIFICATION OF THE TERMS USED

‘ Charter” ~ : Wiitten statement of tights from & recognised authoritlj;.- .

Commission- B A‘gr.bup‘of people legally authorised to discharge a task. .

Committee - " A group’6f persons appointed to atténd-a special business. -
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C-oﬂve:'ltioﬁ e Agreementbetween states/rulers It is Iess fon'nalthanatreaty Women's Rights ar Human
: . . R[ghu Mtanlng and Dimcenslons
Covenan_t A _-Formula agreement that is legally ‘binding,
Endorsement : Instance of approving or supporting a claim. '
Lobby : - Influence the ‘member of a law making body
' :Tribun'e T A platfonn for speakers addressmg an assembly

1.7 somz ussrur. READINGS

| BaJwa G. S (1 995) Human Rrghrs in Ind;a New Delhl Anmol Pubhcatlons .
' Pvt. Ltd:

. N: (1995) The’ UmtedNarrons and Human Rrghrs 1 945-} 995 New York Umted
‘Nations Publications."

U.N. (1995) The United Nations ana' rhe Advancemeyr of Women 1945-]995
' New York UN. Publlcanon :
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2 0 AIMS AND PURPOSE

Tl:us unit deals wrth the evolutton of main themes in the global debate on. dis-

. crimination agamst wormerl owmg to gender biases, Aﬁer studymg thts unit you o

should be able to:

. trace the chronology of the events that have shaped the debate, '
_ delineate the' ngor actors respon51b1e for the debate; and

. dlﬁerentlate the: maj or themes that orient the debate

2 1 lNTRODUCTION

This ur;tt is. 2 contl.nuatlon of the earher one. In thie prev1ous unit we dlscussed
-the text and the context of the emergence of- women's rights as hiiman rights.
This Jnit attempts to uriderstand the gist of the proceedirigs at the international

level that-have’ helped shape the present global debate on gender The topicisof - -
. special tmportance in the post-World War I scenario when the need foran awak- .
enmg to women's rights was felt world-wide. The United Nations took the ini- _
. tiative in. gwmg these sentlments a concrete form through 1ts resolutions and,

conferences

We wﬂl be dealrng Wlth the therne of globa] debate on’ gender at t.hree main’ .

levels. At the fitst instance, we wﬂl discuss the UN- m1t1at1ves ﬂtat have contrib-

uted towards shapmg the course of the debate. It also looks at the specral orga.ns o
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bff.hé ﬁﬁ,,ﬁke' the éécretéﬁaf, t_ﬁg: ,Géqefﬁl Assembly and rﬁost irﬁpbrtéqt, of.al_l, ;
.the Commission on the Status of ‘Women and their specific Toles in contributing -

. tothe,UN initiatives,

Nest we would like to have a 'iqzok at {]ié,fegipﬁal debates on:gender, with India

asthe reference point, in a spectrum of countrjes in the South Asidn Region, that

constitut the South Asian Assdciation for Regional Co-operation called the.

SAARC. |
‘Lastly, we will try aq'ci undqrslténd speéiﬁb ‘debates and théines df_‘ the.ongoing
- debate on gender discrimination. .- - U

2.2 THE'W.N: INITIATIVES .

-

The glqbai'iniﬁaﬁ\;;s.tdwar&g the eﬁhénéémeﬂt'df ﬁdmcfi's status arid properties ‘
_ began in the post:World War period. In the world bf post-colonial diversity that .

.emerged from World War I, only.31 countries docorded women the right to. .

. vote, which strikingly ;did not incluc'['ge evena country like the United Kingdom,

- whefe women won the suffrage as Iate 3s 1948, The force of custom and cultural .

. beliefs was'too strong for any political or social infervention into women’s issues
inmostpartsoftheworld. . ~ ... " - - ‘ -
K ' L. ) ] - L

In projecting the ,_quesfibp -fb_f »%rome'z'i?'s__rli‘ghfs‘ the UN had a subs’tantlal role to’
_blay. The conditions that obtained in the Dpdst-war world, made this especially
so. The UL N. initiative cam: in the form of setting up 2 U:N. Commission on the

 Status-of Women in the year 1946 (which, in 1945

 sub-commission to the U.N. Economic and Social Council),* °

- The international co-ordination on women’s issues has helped bring to light the
comparative status 6f women world-wide and the disparities on-a statistical scale
- that they suffer, with respect to various other countries. The U N, thus published

land mark statistical accounts like the First World Survey on the Role of Women
" in Developmént in 1984 and World's Women: Trends and Statistics, a compilation

-+ of data on the situation of women throughout the world in 1991. . - _

- Bésici_e‘s th'e'sé',-ﬂxé.U.N. drganised astnng of cpnfgrencgs‘and oiﬁgr‘abﬁi'iti_es co-
‘ordinateéd by-its vatious organs, especially the Commission on Women. Tn the

. following section lef us try andunderstand the fole playéd by the U.N Commission

-on the Status of Women in trying to'grapple with womer’s issues the world over.
22 1 The U.N. "@iilmission on the Status of Women

g_'I‘lie creation of thé Commission on the Status of _Woxﬂén was the first step towards
Teorienting the political discourse to highlight the woinen’s question that the

~U.N. initiated. The Commission was particylarly instrumental in collecting data

docunienting the situation of womeén in many parts of the world,

had started functioningasa

" Gender Eq'uailtsr-ne
Global Debate
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G‘""“Eq““"‘i’ Textand Ccmm“The Commmswn helped draft the Umversal Declaratlon of Human Rrghts _
: _(UDHR) comprising the International Bill of Human Rights and the International
- Covenant on Economic, Social and Cultural Rights: In the process, the

28 .

'_ 2_.2.-2' lntematlona! -Women s .Conferences -

peace

A

Commiission could influence the language of the draft to censure the “explicit

'ecuahty” of women in legal terms ‘

. The Gcneral Assembly also requested the Commrssmn on the Status of Women
in December 1963 to start-working on the- draft for the elimination of all forms
. ofdiserimination agamstwornen The Déclaration of the Elirnination of All Forms
of Discrimination Against Women, (DEDAW) 1969, later became a convention. -
The:DEDAW in 1979, helped secure a legal foundation for woman’s equality.

The convention gave the call for drafting new /laws to end dlscnmmatlon agamst

" women, endorsed by.old Iaws customs and regulatlons

In 1972 the, year markmg the 25“1 year of thc fonnatlon of the Comrn1ss1on on _

the Status of Women, the Commissio /n recommended to.the General Assembly

- that the year 1975 be desrgnated as the Internatlona.l Women s Year.

The Internatwnal Women 's Year was observed w1th parttcular unportance attached

1o, three themes that wereI recommended by the' Commigsion: These themes -
-weére the equality ‘of women'in polmcal ‘and legal terminology; appraisal of

the contribution of women to the process of development and thelr mcreasmg

S contnbutlon to the strengthemng of world peace

" The Intema'tional-Women?sfcllonference,' 1975, was organised to coincide with

the International Women’s Year. The International Women’s Conference had

delegatlons from 133 member states of the U.N. apart from the state delegations. '
who met in the conférence; 6,000 NGO representatives were also involvedina

parallel gathermg called the Intematrona] Women $ Year 'Tribune.

. Inthe conference the delegates drew out a World Plan of Actlon for a decade
1975-1985 with a comprehensive set of guidelines for the advancement of women..
- The-overall objechve was threefold - to promote equality between men and :
women, to ensure the: mtegrqhon of women in the total development cffort, -

and to. incréase the contnbutlon of women to the strcngthemng of world

Ty

The Plan of Action had stlpulated targetsto be reached by 1980. The maj or share

of responsibility in carrying out the plan was left to the national governments. -

The UN on 1ts oOWIL mcluded a provrsron to unprove data collection and analy51s

" . The conference recommended that the U N. declare 1976 B85 as'the mternatlonal
“decade for women. The conference at its close, adopted a World Plan of Actio:
~ the Déclaration of Mexico, on the equality of women and their contributin to .
~ development and peace The conference also expressed its opinion on many
) controvcrsral pohtlcal issues of the time (for example, Z1omsm) h
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The conference also called on the member states to draft legal procedures to -

‘Triake the 1967 declaratron on Elumnatlon of All Forms of Discrimination agamst '

’

-Womeneffectrve A A .

| Following the Mexrco Clty conference the General Assembly proclalmed the
penod from 1976- 85 asthe UN Decade for Women' Equallty, Developmcnt and
Peace. . ~ - . _ Ny

The conference attamed some-major ach.levements at the pohcy legal leve] in

'1ntroducmg the CEDAW, 1979, which India also signed in 1992. Asof 15 Ma:ch ‘

. 1996, 152 of the 185 UN member states have become parnes to 1t
A bas1c premlse of t}us conventlon is that women are equal to men in making
chmces not merely in the political and legal spheres, but also in such spheres as
marnage, home and the family. In other words; the convention urged the ending
of the destinction between the public and pnvate spheres of life on the questlon
of d1scr1mmatlon agamst women. . -

E Milking for whom? Has this privare sphere got a public recognition?-
Courtesy : CWDS, New Delhl. BT

Followmg the draftmg of the conventron a Comrmttee was . set up on the
Ehmmatron of All Forms of Dlscnmmatlon Against Women, wh1ch compnsed
B of €Xperts to oversee. compllance with' the 1979 conventron.

L - . . . v

A
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Grnder Equnlny Tcn and Conlﬂ"I'he Copenhagen Internatronal Conference on Women, 1980 ‘met to update the'.
T ~- Mexico Plan of Action and review the progress.in implementing the Mexico

.- resolutions. Besides, the conference themes pointed three areas of urgent concern ..

-, for women: employment, héalth and educatron This was thanks to theé refinement
- that was felt necessary in reahsmg the objectrves set by the Mexrco conference

30

' wornen as 50%{o

The conference ina cnt1cal appraisal of the outcome of the Mexrco Conference

.- cited the lack of political will to improve women’s status in many countries, lack
-of attention to the partrcular needs of woen, and too few women in decision
. makmg posrtrons '

.\l

The World Survey on the Role ofWomen in Development, helped to understand
the women’s condition, globally, It showed that only.a minority of women had

 bénefited from the programme thus far. This Teview laid the groundwork for the
~ Third World Conference on Women in Narrobl 1985 L

The Nairobi Conference drafted the Forward Lookrng Strate giés for the-
. Advancernent of Women, as an updating of the Mexico Plan of Action and for

future strategies. At the heart of the strategres lay recognition of equality at the

. national level for 1mplement1ng the various programmes. The document déclared
* that as the various nations are at dlfferent levels of developrnent they should
“have the option to set their own- prrontres in accordance with thelr own

development pOllCleS

The Bel_ung Conference 1995 held in the ﬁfheth annrversary of U N:, was S the
_ _largest ever_gathenng held of government and NGO representatwes The Beijing

Declaration:and' Platform for Action’ adopted unanrmously by. 189 countries,
buiit on pohtlcal agreements reached at the prevxous thrée conferences on women

©to estabhsh Izl priori 'areas for actlon bx the mtematonal comrnumty over the
o next ﬁve years .

R

‘gov:
programmes dev1sed, the Platfonn for Actron accords the UN in general and the

' Secretary General mpartrcular akey roléin the 1mp1en1entatron and momtonng '

of the plalform ,The UN' 1tse1fls asked to.incorporate-a gender perSpecnve into
l;eres Consequently, the UN has set. as its target to have
tafT, by the: year 2'000 . _

in the post - - World WarII smuano In the next sectlon we shall see the themes of
“the global debate on gender SRR

b whrch the debate on gender was geared '
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© 2.3 REGIONAL DEBATE ON GENDER: THE SAARC
© O TINITIATIVES 957 - 0 L T

' The global debates on gender increasingly came to the conclusion that women at
- large were at a disadvantaged position. While realising this, the vafious
conferences also realised: the rieed: for attending to the particular probléms
. concerming women’s isstes emerging out of socio-cultural as weil'as economic
bat'.kgrbilnds.": O -y B . :

- .- - Yt

 In the SAARC -countries. the riiajor initiativé in attention towards women’s
 problems was through its declaration: of the-SAARC decade of the GIRL Child
19912000 A% 1 g e B TR LAT PR '

The consensual dims* of'the plan ‘of detiditsdrafied and. approved accordingly
include:i) suryival and protecﬁﬁq‘idft_héﬁEif,l‘_éﬁil‘df_é_‘g'd‘-;;éfe'moﬂle;:l_:‘dod, especially
“aimed at making her econonuca]lj‘}mdepcndggtapdn) ‘special: protection for

vulnerable git}children in difficiilt circumstanices andispecially those belonging

to economically-and socially deprived, oriphysically, inentally:diSabled groups.
"As contrasted'Swith the global e ébate; th _qﬁét_bga:gogéﬁt;?s_@c‘countries _

tion: of femiale infanticide and"femialé foeticide have high
¢ globaland the regional agendas: - -

focuses oni copprchens1vcgrowthandd€ve opment of the:girlickild, This apart,:

themes like prévéntion: of-fem
priority in botl

" Othe than the Social themies that engage attehtion on the srowthyof girl child in

society, developmiental themes are also dominant, which show the plans to reduce

infant mortality rate and elimination of severé and moderate malnutrition. The
SAARC plan is also sensitive to the educational needs of the girl child. This is
reflected inthe plans to reduce the illiteracy rate in'these countries, with special
reference to women in the age group 6f 15 -20 years. These include programmes
for offering vocational courses and 'in'inculca_tiﬁg a scientific temper. -

At the tegional level, the countries have shown sensitivity to attend to themes
that are-specific to the country or society involved. Thus, the Government of

. India paid special attention to girls from socially disadvantaged sections like the |

-scheduled castes and fribes. The children with AIDS of parents affected by AIDS
also figure in the picture, apart from the physically or mentally disabled.

‘The SAARC cohvéntior; also ‘set up a research cell t6 look into the various

«complexities and give a sitiational analysis of the “Girl Child and the Family”,

aspart of the SAARC Year of the Girl Child. . .

A
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\2 4 i Women s-Polltlcal JR:ghts

The ﬁrst step towa.rds concretxsmg the- presence of thlS debate lay m afﬁrmmg
- ‘womeén’s rightsag human rights. The UN Has adhered 1o this specific affirmation -
N when the World: Conferenee on Human Rxghts Vienna, 1993 reaffirmed, “the |

™

" G,e_ndcr'.Equaliu{: Textand Context -

S Glrl Child - vietims ol‘apathy"
) Courre.sy Debal Smgha Roy, IGNOU, New Delhl

2 ey SOME IMPORTANT THEMES OF THE DEBATE

t

Amongst the themes on debates on gender the first we will examine is the one . .

pertammg 1o women’s: pohtmal rlghts ie ri ghts relatmg to women’s suﬂ'erage
representauon and resnstance. ' :

human i ights of women and of the girl cthd as inallenable mtegral and md1v131b1e
. part of‘ umversal human r ghts”

The CEDAW that was menttoned ea:ller also has 1o be seenina snmllar llght' -

that is, of advancement of wbmen s 1ssues to the general plane of human nghts
1ssue. NP S

The ma_] or contnbutors o the debate on woman’s nghts at the UN level are the :
© various- nat1onal women’s movements and nbn-govemmental orgamsatmns'

(N GOs)
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The national women’s-movements heralded the idea of equal nghts 16 women
much before the UN .came into existence. The Indian suffragettes led by Sarojini
'Naldu in the early 20th cehtury and the women’s movements that evolved out of
the abolitionist campaigns against slavery stand testrmony to this fact.

'The two World Wars accentuated this trend when women entered the work force
‘in industries and factories in large numbers. The suffrage they achieved in France
and Japan immediately after World War II can be ascribed to thrs_ent_erpnse

The Nairobi_Women’-s‘Conference, 1985, further spurred such movements in
various member states of the UN. The member states responded by creating

national level mechanisms for women with instruments which also prohferated ‘

at'the local regional and natronal levels

Similarly, the NGOs are also workmg on similar issues to attaina global conserisus
-On women’s rrghts The Women'’s Tribunal, a parallel NGO event at the
Conférence on Fluman Rights in Vienna, p-2sented evidence and speakers from
ardund the world on human rights violations, especially violence against women.

2;4'.2_ Ti ransgression of Wome'n’s Body and Reiated Issues -

: Women s rights to résistance agamst tranSgressron of their bodies, assume . -

 significance in the light of the practices that are carried out in ‘the name of tradition.

Genital mutilation, & traditional practice aﬂ'ectmg women’s health, is practised ~
.in Asia‘and Africa and among immigrants in.the U.S. and Furope. Dovwry related -

abuse and female infanticide with selective- abortlon of female foetuses is still a
© common accepted norm in many Asran countnes

2 4 3 Women S Role in Development

The questron of women's representatlon in- decrsron-malong bodies and therr
. role in’ development are interlinked, ‘The’ theoretrcal ‘disceurses inspired by

-feminist thought argues for an entrrely -alternative perspective on development

to the one followed by mest centrallsed natronal regu:nes of the world.

This argument for women’s representatron in various bodles has a force because
most of the countries practice democracy: and women 'make up half of the
electorate. Thus the UN Economic and Social Council was persuaded in 1995'to
set-a target of 30 % women at decrsron—malong levels. This agenda is far more

significant in another light, namely that this participition by women envisages a_

- path breakmg role to the restructunng of those rural power systems, which
immediately require redefinition’in:the lrght of - the proposed development
alternatives.

- 2.4.4. Changmg Global Economy and Women's Issues

. The debate around ‘this theme is Tocalised - aroun" tlfe structural adjustment

programmes that began in many developing countries, in the late 80°s, following -
. the end of the Cold War, that acquired & concrete shape in the Uruguay round of

multl-lateral trade negotiations.
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UNIT 6§ THE NATIONAL COMMISSION FOR

'WOMEN (NCW)
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6.0 AIMS AND PURPQ_SE

"This unit provides you with some basic information on the composition, function,
and priority areas. of action of the NCWr Aftel: readmg this unit you should be

able to:

describe the cdmpbsitioh and functions of the NCW;

. examine the various activities of the- NCW,;
~ delineate the various reconuncndanons made by the NCW on thc issue of

_gender equality and

make an appraisal of the NCW’s perfonnance -

=

TETTETEC IO T TES




6.1 INTRODUCTION

The National Commission for Women (widely known as NCW) has emerged

.out of ahistorical struggle of women in India. It has also several epoch making
functions to perform. Will the Conmimission be able to perform these functions?
We will examine this question in this unit. Towards this endeavour we shall
discuss in this unit the coimposition and function of the NCW, The various plans
of action and the initiatives undertaken by it have also been on described here.

. One of the important functions of this Commission is to make recommendations

on various gender issues to the government. Some of these recommendations -

are also discussed here. In the: last sectiok of this unit we have: analysed the
achievements of this Commission.. o Sl Lo

6.2 NATIONAL COMMISSION FOR WOMEN:
_COMPOSITION' AND FUNCTIONS

The National Commission for Womer has emerged out of a long drawn _étruggle’ L
of women in India. Indeed, the NCW'is a part of a movement. There are several

views on the composition and function of the NCW. One group of activists is of
the opinion that NCW is formed to co-opt the women’s movement by the state
SO as to arrest the momentum of the movement. They are also of the view that
the Commission has very limited potential since it functions as the mouthpiece
of the state. The others, however, are of the view that the recommendations of

the NCW can be used as a tool for ‘women’s empowerment and that the NCW

has been given révolutionary roles to perform; So.let.us examine this debate

objectively, and getto know the historical antecedents, composition and functions:

ofthe NCW. ..
6.2:1- Historical Antecedenits

The nineties have been a decade of a'host of contradictions and crosscurrents.

For nearly two decades, since 1971, the leadership of the women’s movement
Wwithin the government and outside has struggled fo mainstream women in the
country’s political and development process.. Senior women within the

goyernment as well as those from the women’s movement examined the role |
and status of women'in the development and modernisation process of the nation, -
Prior to the first International Women’s Conference in 1975 the Government of .
India set up a high-powered committee; which submitted a report called ‘Status .

of Womien” Report. This committee examined the nation-building process from
a women’s perspective. : '

By the mid-80’s in any rnore conée’rtecl efforts began to be made not only for the

upliftment or welfare of women but also for their development and empowerment.

During fhis period, three significant commitiees were set up a commission to
look at women in the unorganised sector; a commission to look at women in

detention, and a core group, which drafted the National Perspective Plan after

)
(%]

:_ The National Commission for
) Women (NCW)
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" Gender Equality : Text aud Context women raped each year. In the United States of America, 16 women every hour ’
. are confronted by a rapist; a woman is raped every six imimites. In 1991, the FBI

. -36. ’

(Federal Bureau of Investigation) recorded 106,593 rapes in the United States.

In July 1991, a group of teenage boys attacked and raped 71 school girls at a .

boarding school in one east African country for refusing to participate in a protest

- strike against local school administrators. Nineteen girls lost lives in the attack.

Statistiés like this, from all over the world, demonstrate that sexual coercion is

¢ommon in the lives of women and girls. Certain violent acts against women are
_ inflicted on pretext of religious and traditional practices: Female genital mutﬂa'aon

1s an instance.in this regard.

Though it is seriously contentious, whether many of the sanctions are actually

. religious or cultural, the UN. agencies have nonetheless placed female genital
_ mutilation on women’shealth and human rights agenda ' -

At the na’uonal level, Egypt’s health ministry, for example, decrees that fema]e

. genital mutilation performed should be only under medical supervision, ‘which

. " supposedly - limits the hazards of feinale gerutal mutilation. Kenya has
- comprehensively banned all forms of this practice, since 1990. The Inter African

Committee Against Traditional Practices Affecting the Health of Women and
Children, created by women to combat the practice of genital mutilation of womern
is now an international NGO based in Geneva.

2.5 CONCLUDING REMARKS

|

- Inrecent years thers has beén growifig awareness on the issue of lower status of .
.. women in the family and society. This awareness has been reflected in various

natlonal and international level debates. These debates have also acted as function

"o this awareness. In this unit we have discussed some major facets of these
. debates. We discussed in-details the various initiatives undertaken by the UN
- especially reflected in various conferences and in the obJectlves af various’

commissions. The SAARC debates on gender issue has also been examined

" hare briefly. Inthe last section of this unit we examined the various issues emerged

out of these debates viz. women’s pohtlcal rights, transgression of women body,
women’s role in deveIOpment womnenin changmg global ¢ economy and violence

. against women.

: Need.less to say the main aim of these debates is to bring gender equality in our
.. society. There have been several struggles in these endeavour. In the next unit of - .
this block we shall be dealmg with these struggles

2.6 {Cl_,ARI_FlCA’l_"lON OF THE TERMS USED

- Global = = . aperspecﬁve or iseue related to the whole world:
Perspective : awayof regard.mg s1tuat10ns, facts, etc., and ]udgmg their
' - relatwe unportance : X




. -Suﬂ"rage'__ " : the right to vote, especially in public elections, franchise
' : ' ete. ..~ . )
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. undertake promotional and educational research so as to suggest ways
of ensuring due representation of women in all spheres and identifying
factors responsible for impeding their advancement; .

.. participate and advise on the planning process of socio-economic
‘development of women;

e . evaluate the progress of the development of women under the Umon
and any State;

o inspect a jail; remand home, women’s institution or other place of
custody where women are kept ‘as prisoner or otherwise, and take up

- with the concerned authorities for remedial action, if found necessary;

° fund litigation involving issues affecting a large body of women

C make periodical reports to-the Government on any matter pertaining -
-, to women and in particular va.rlous dlfﬁcultxes under which women

toil;
. e . anyc other matter, whlch may be referred to it by the Central Government;
Judicial Functions the Commission shall-
-1) summoning and enforcing the attendance of any person from any
*_part of India and examining him on oath;
i) requmng the discovery and production of any document
iii) receiving evidence of affidavits;

iv) requisitioning any public record or copy thereof from any court

or office; _
v) issuing commissions for the exammat:on of witness and
_ documents; arnd
vi) . any other matter, which may be prescribed.

_ (cf. Thé National Commission for Women Act, 1990)

- Thmlmt Over%

N L L e -0
e B

'What afe the major ﬁ.mctlons of the NCWV :" - ,, S

6.3 INITIAL FOCUS AND ATTENTlON OF THE
COMMISSION

Thc Commlssmn has underta.ken several activities. Its initial focus ‘was on

, .matters of crugial importance.

R ~

6.3.1 Promotion of Legal Literacy and Awareness Among Women

"The NCW focussed on formation of expert committees to review the existing
laws affecting women and recommend amendments. that would give the laws
- more, teet.h . protectmg wornen s rights.
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"2) Codification of criminal laws relating to women -

A seminar on National Ijebate on Codification of Criminal laws related to Women

was organised on the 27-7-96 to examine and recommend how a more

comprehensive law subject to other laws éxisting or overriding other legislation
could give sufficient protection to women; and a total justice delivery system,

b) Training programme

'NCW works at involving Universities and colleges fo take on the_regbonsibility
. of conducting Legal Awareness Programmes. ' -

¢). Mahila Adalats

NCW is very cbncemed about long_-p_ending'legal cases in lower and district

courts, which are mostly related to issues and claims conceming women. It was

- evident to the Commission that *justice delayed is justice denied’, and that they -

“would have to do something to change the situation. With this in mind, the
- Parivarik Mahila Lok Adalats were initiated. A law has been passed to make a

mahila adalat’s judgement Binding. The mahila adalats cover both urban and
rural areas. ' L : '

6.3.2 Aﬂti-liquor mqvemént_‘

. The saga of “Tinchiri Mai” of Pauri Garhwal is well known. In the early 1980s,
this old woman saw the ills of liquor spreading in her region and she went to the
District Magistrate demanding the closure of all liquor vends. The Magistrate
expressed his inability in carrying this out. So she single-handedly ofgag_lis_ed a
morcha. She got good number of women together and taking cans of kerosene
they burnt all the liquor vends'in‘the area. She then went fo the DM and asked

-~ him to arrest her. He did so on paper and then let her off.

The NCW began anti-liquor work in the region and on 14 December 1996,

_-organised an anti-arrack seminar in Thal (Pittoragarh). The NCW also associated
- Htself with the anti-arrack movement of the Andhra Pradesh.

It continued pressure on state governments to support prohibition, set guidelines

and regulatory structures for states where there is no prohibition, and to control -

this menace, espécially among children.
6.3.3 Political Empowemieﬁt-

During the pre-election period, the Cbmmission involved women from all political

parties in making women’s representation in Parliament a pre-election issue; got-
this issue included in the manifestos of all political parties by submitting a list of

potential wormen candidates, and conducted a study in 6 states to document

woimnen’s efforts in the electionand also identify the problems women candidates _

face..

I The National Commission for

Women (NCW)
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the eighteenth and nineteenth centuries. Utopian socialists like Robert Owen -

and Charles Fourier included this issue in their writings in the 18" century, and

socialist women like Flora Tristan (1803-44) wove a strong relationship between .

the struggles for women’s rights-and workers struggles for ahumane environment
at a time of capitalist expansion. Like socialists, liberal philosophers too gave
their support to the cause of the women. The liberal philosopher John Stuart
Mill analysed women’s issues in his work on The Subjucation of Women in 1869.

The struggle against repressive legislation governing the status of women, for
voting rights, equal rights to property and education, reached a peak around the
turn of the century both in Europe and America. The sufiragettes led the struggle
for women’s voting rights in early twentieth century Britain, and a section of the
suffragettes led by the legendary Sylvia Pankhurst allied- the struggle with the
socialist struggles of the time. French women gained the legal right to dlspose of
their own salaries in 1907, and American women gained the right to vote after
the First World War (1914-19). British women won thJs right orily after the Second
World War (1 939 1945) in 1948.

.

3.3 HlSTORICAL BACKGROUND TO THE WOMEN’ S

STRUGGLE IN INDIA "

In Unit Nos. 6 and 7 of the Foundation Course ofthis programme we will discuss
at great Iength the women’s movement in pre and post independent India. In this
section we shall have a summary of the movement. In the subsequent units we
shall chscuss only the modern period.

| 3. 3 1 Pre-lndependence Struggle :

In Indla, as elsewhero in the world the growth of democratic consciousness saw Ok

the rise of the women’s movement. The early propagators for social justice for
women were mostly educated and enhghtened men from the relatively higher
classes and castes. The nineteenth century in particular saw the articulation of

. demarnds for women’s rights as the clash of cultufes resulting from the inroads

made by western education and mind sets upon traditional structures. The early

“work of Raja Rammohan Roy, Ishwar Chandra Vidyasagar, and the Brahmo

- Samaj in Bengal attacked practices like sati and promoted women’s education.
" The demand forsocial acceptance of widow remarriage was a key demand of the
" nineteenth century reformers, and the Brahmo Samaj was in the forefront of

opening schools and other educatiorial opportunities for women. The work of
Jyotiba | Phule had similar dimensions in Maharashtra, and Phule mtegrated an

-attack on the caste, race, and gender divisions of society. He worked for education

of Dalit girls. He and his wife Savitri set up schools for them. They also worked
for the human rights of widows and unwed mothers. On the basis of available

. information, it is correct to generalise that improvement in the condition of women.
. was one of the priority items-on any. agenda for social reform in the nineteenth
century The exc1tement of chartmg out new ground, and the d1fﬂcu1tles ang.,
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isolation faced by the pioneers is exemplifiéd in the lives of exceptional women

like Anandi Gopal Joshi and Pandita Rama Bai and Savitri Bai Phule. Anandibai

_ was the first woman doctor of the country who studied and trained in the teeth of
social ostracism, and Savitii Phule opened a school for Hindu widows near Pune
*_ under similar circumstances. '

3.3;2' ]ndepéhde_ni:e}fruggle o

. The movement for ,imp_roﬁng the condition of women_develop'ed stroﬁg links in
the early 'years of this céntury with the movement for national independence.
- Organisations like the Women’s India Association (WIA), the National Council

for Indian Women (NCIW), and the All India Conference of Women (AIWC).

. were formedin 1917, 1926 and 1927 respectively. They all concerned themselves
- with the social problems of wornen and with educating them. These groups also
. Set up some special programmes for women in distress like stay homes and
. production units, but of course, the scope of these efforts was miniscule compared
 tothe extent of the problem. A limitation of these groups was their narrow social

* base, most of these groups being restricted to educated women from society’s -
upper strata in the role of policymakers and activists, Women from other'strata

included in these groups as beneficiaries, if at all. _

- Toavery large extent, this problem of a narrow social base was overcome when
women in large numbers flocked to take part: in the freedom movement under
the leadership of Mahatma Gandhi. The-kind of mobilisation of women that
Gandhi achieved while using overtly Hindu terminology and imagery, (e.g., in

‘the Salt Satyagraha) was responsible for converting a section of the Congress
leadeiship to an ideology of women’s equality, and this in turn was responsible
for the breadth and scope ¢ £ guarantees of women’s equality that were woven

- into the Constitution. It is > Jifferent matter that all anomalies and discriminations
were not eliminated iri.practice, and that women in independent India continue:
to suffer several forms of discrimination in and out of the home. . - -

3.3.3 " Stniggle against Soclo-Economic Oppressions

In the‘pre-independence period, we ‘also have évidence of another stream of
social action that sought to' define freedom in-terms of basic structural changes
in society. Struggle led by the then Comumunist Party of India in North Bengal
and Bihar on the issueof sharecroppers’ righits (the Tebhaga struggle), peasant
struggles in theé Telengana région of Andhra Pradesh; and adivasi struggle in the

‘Théne district of Maharashira and any such othérs cHallenged power structures

in society, The battle agaifist economic and'social oppressors sought to iniclude

“woinen.as-equal ‘comrades'in struggle, This struggle included-all elements of .

-challenge’against the: most blatant forms' of oppression of wornen (like wife
beating;;\_é\gitphhuggqg,.and'alc_'oh'ol_ induced vidlence by men) and sought to give

- women a Visibility: .- .

"This entire heritage of bre;iﬁdepeﬁdencc-wqmeri’s ‘struggle passed on to the

present: generation of women se'ek_ing to ﬁnd'tht_air just space in Indian society.

agd'polity: '

Forﬁls ol Siruggle for
Gender Equality
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3.4 THE STRI.IGGLE OF CONTEMPORARY IMDIAN |
WOMEN |

One of the most strikin 1g features of democratic polity in present day Indiaisa
vibrant movement of women for ending different forms of oppression and moving
closer to being equal citizens along with others. Unlike in the earlier period,
there has been much more participation in these struggles by ordinary women.
This movement has had many different strands, and it may be helpful to con51der
these separately.

3.4.1 Spontaneous Actlons by Women

There have been many occasions when women have spontaneosuly got organised
in protest against a certain issue. Two examples from the not so distant past are
the Anti Price Rise Movement in Bombay during 1972-75, and the Anti Arrack
agitation in Nellore, A.P. almost two decades later. These are discussed in this
section as illustrations of spontaneous actions by womer.

Woamen in anli artack movement. .
. . Courtesy : India Today, S

2 .
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- a) The Antl Pnce Rrse Struggle was a response to-the hrke n the pnces of
s essentral cormodities in'the wake of the- ‘econiomic crisis of" the late 1960s.

" Inan unprecedented cham of events, thousands of working class and lower
““middle class ‘women tookito the streets in the: 50 called™latni’ morchas, and
developed strong.structtres: of’ meIllsatIOI‘lS and ‘communicatior;, The

" movement was generallsed and’ wsxble in many 6f the metropohtan c111es, C

-with* important nodes like Patna and Bombay Women marched. down the .

. streets 6f Bombay waving rolllng pms and empty caris of oil, and’ for a'bnef
penod in'1961-62, were at the centre; of media attent:lon Tt threw up 1mportant

leaders like Mrinal Gore' who later provxded leaders}up to the women s and A

the socrahst movements m western Indla -'_ y - R

' .
g

b) The Anh Arrack *Agttatlon i Nellore d1stnct of Andhra Pradesh ‘was

' tnggered oﬁ' by certain lessons in‘the literacy campargn texts on alcohollsm
“and. its jll effects on: women The: spontancous action-was iridicative. of the

" 'strong feeling’ that women ‘suffered the- 0pt1mum because of alcoholism: of

-* their family miembers. Thousands of worien joined in picketing’ Tiquor outlefs,
dlscxphmng habitual 'drunkards, and demanding from the administration a
“total’ ban on alcohol sales; The stibsequent mteractrbns between sections of
the women s movement, the NGO spearheadmgthe hteracy campaign) inthe

' %o-state,‘the district adnumstratron and’ the’ Irquor lobby ‘are-an’ extremely
i mterestmg lesson’in -understandmg the possrbrlltres ds: wellf‘as the-limits of

spontaneous action. It revealed: that persrstent mob_lhsatmn on snelal issues a

creates a‘few” social. 1dent1ty" for women w'hlch'ts cruclal for therr

empowerment in soclety
g c) The Clnpko Movement agamst tree felling'in-the Garhwal Hrmalayas a]so
‘began as a spontaneous action: by WOEa:to’ assertthelr rights"over wood-
" fuel and’ minor. forest produce in: the face of.i mcreasmg dommance of
o commercral forestry Women in g:roups hug tothe’ treesto prevent; them being
fel[ed by the labourers of the contractor who had. taken ‘' lease of the forest .-
-=fot: the manufacture ‘of ' sports goods The: ‘movertient Tater deepened its
* articulation of ‘environmental i issues: and developmental choices as a whole
~inder the: leadershrp of Gandhran envrronmental activists hke Vunla and
Sunderlal Bahuguna and ChandJ Prasad Bhatt A SRR

I..It must be noted that the spontaneous actrons referred to above d.ld not begm
. withan asseruon -of- women S nghts However, havmg ‘achieved a’ -polifical -
' platform with. the one. pomt programmes these movements like the Nellore.
expenencel went on to tak ¥ learer posrtr ‘ns on’ the women 8 questlon

Forms of Struggle for
Gender Equality -
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Gender Eqaal:ty:Tutaﬂd Cotet 3 4 2 Women s Stru e wrthin Mass Movements and l.arger
' S Polltrcal Organ thllS SR .
Post mdependence Ind1a has also seen women partlclpate in large numbers in~
scveral mass movements, These mclude the Bodhgaya Land Struggle in the . S
T R late sevennes, the Kerala Flshworkers" Struggle for: the _preservation ¢ of the :
RPN nghts oftn'admonal ﬁsherFo]lc, and the—Workers’ Movement in. Chhattrsgarh--’, -

women have not only parhclpated in: the struggles m large numbers tbey have '
L " also aruculated and made felt; a deﬁmte Woman specrﬁc struggle agenda. Inthe ..

T ‘.'- - case of Bodhgaya, in the contéxt of the struggle for the disteibuition of the vast.
S landholdmg of thef Bodhgaya Math, tlns took the forni of demand for land rights’ - |
l R to Wormen: "hmrlarly, mChhatttsgarln in the context' ofthe struggle of contractual - ||
: mme workefs 'fOI.'a_]llSt and humane workmg COHd]thD.: -a strong st'\tement of -

P orgamsanons durmg th1s penod, in recogmtron, 1o doubt, of the fact that. women.‘ '
CEP I " Were npw. aising their volces, ;and that it was not possrble 1o take them for granted '
Arnong groups:with leftpolltlcal tendencles onie can mention the Janwadi Mahila
Lo - Samitiiof:Delhi, aﬂ'ihated torthe All Indla Democratrc -Women’s Orgamsanon .
O Groups like tlns have: focussed onissies ofwomen workers e3pecra]1y of working
"L ' “ _class.worhen, and’ attempted 10 analyse from 2 woren’s point of; view,;major =
§ contemporary developments like impact'of- the New Economrc Policy onwomen,
- Cetc: All ma_]or pohncal parnes Have: funchomng women S: wmgs responsmle ibr
_ women s membershxp and women speclﬁc lssues : :

Wlnle tb15 1s on t.helwhole a welcome deve.opment, what rs somewhat dxsturbmg o
‘ s atthe ftmdamentahst force., ‘have: also developed women\s units, and have . -

) co—opted much of the vocabulary and’ tactlcs ofthe1 movement for women’s nghts .
ST - The;e i§'no doubt that tl]l§ isin recogmnon of women S potennal for siruggle,,"‘l"-"'
O A and therr demonstrated strengtb for the wome Y movement however, it’ ralses a |
L " very senous dl.lem.ma of posrnon and mterpretanon g » =

A - LRS-

H_us*Women s Movenient refer

FUNLT

LT AT R I mcallmgattentlon 10, the shoﬂcomng;s'mqmegaws_ regarding rape
m‘the wiake oftherMathtrra andstheRam y




- menace-of dowry related murders of young bndes that became part of the cultural
landscape of north India from the late seventies onwards. Women and women’s
groups associated. with this trend pioneered the publication of consciousness

raising jownals like Manushi (English and Hindi) and Baiza (Marathi) in the

late seventies and early eighties. They also led'the campaigns against the use of

untested hormonak contraceptives, and sex selective foeticide. In 1988, the Nari
-Mukti Sangharsh Samimelan in Patna was an effort to bring these groups and
‘woimen’s wings of many non party mass movements on a common platform.

Women showmg sohdantu w:lh Indian Army during Kargil War - an‘extension of
' : . aufonomous women’s movement,
Cour:e.gr : CSR., New Delhi. .

i

With the 1ntern,atlona.l recognition that women’s 1ssues received following the:

declaration of 1975- 85 -as the international decade for women; there began a

substantial mﬂow of developrient funds into women’s issues. As aresult, a large
NGO sector came up that worked on womén’s issues, and who took on many of
the functions that the autonomous groups (government aided autonomous bodies
-viz. the Comprehensive Area Development Corporations.of West Bengat etc.)
- were until then fulfilling. The relationship between the autonomous groups
and mass based groups was always a tenuous one, and becanie more complicated
by the entry of NGO.based profcssmnal gender smcnahsts into the field.

: 3 4 4 Women s Studles' The Struggle for Visiblllty

“The repori of the Commﬂicc on the Status of Women, “Towards Equahty” was -

pubhshed by the Indian government to ma:k the Intematlonal Decade for Women,

Forms of Struggle for
Gender Equality
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Gender Equllty : Text and Context The Committee compnsed of eminent social scientists and activists, and for the
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first time, a serious effort was made to look: at and document the diverse

. experiences of Indian women i terms of social status, economic opportunities,

and legal disabilities. This report matked the launching of a new area of academic
inquiry and discourse, viz., Woinen’s Studies. In 1981, the first conferernce of
Women’s Studies at Bombay s S.N.D.T.-Women’s University led to the birth of
the Indian Asso¢iation of Women’s Studies {AWS). Overthe next years, IAWS
organised other similar con.t‘erences, and lobbied successfully with the academm
establishment for recogmnon of this new area of study

As a result of these processes Women’s Studies courses began to e offered,
and Women’s Studies Research Centres were established at many universities.

" While this mamstreammg led to the visibility of the issues, not all research centres .

and acadenucs were-able to maintain academic rigour and research standards,
and some tnwallsauon of the activities of wormen’s studies did take place in -
academrc cu'cmts even on, the issue of Iocatlon of this area of study.

. 3.4 5 State Sponsored Struggles for Women s Equalrty

One resu]t of the' mamstreammg of women’s rights issues and in a way, of the °

struggles of the past several decades, was that the state appropriated much of the

vocabulary and arguments of the women’s movement. This: process was also
facilitated by international donor Support, and the Govt. of India’s own pubhc
commitment to the- United: Nations’ Conventmn to End All-Forms:of
Dlscnrmnahon Apgainst’ Women (CEDAW) followmg the U.N. decade for women.
The series of UN conferences on women during and after the decade (1975- -85)
alsoplayeda roIe in sensrtlsmg sections of the bureaucracy and pohtlcal Ieadershlp
on the issue of women s nghts - -

’Begmmng with the 1988 National Perspective Plan for Women, thé Govt. of -

India went on to produce other analytical documents on the status of women and
the progress in achieving equal rights, like the 1995 Country Report presented
at the Beijing Conference. The setting up of the National Comrmssmn for Women
in 1991 was another lapdmark. :

The govermnent also set up Women and Child ﬂevelopme,nt directorates, and .
schemes like the Development of Women and Childrén in Rural Areas (DWCRA)

 through the eighties. It also attempted to replicate activist motivated struggles

for women’s equality through programmes like the Women’s Development

- Programme (WDP) in Rajasthan, and Mahila Samakhya in Uttar Pradesh, -

Karnataka, and Madhya Pradesh. These programmes created a series of activist
cadres at village level in the programme areas, but ran into serious problems
when programme activity and the cadres involved began to challefige the socio-
political establishment. The experience of Rajasthan, where the Sathins were
subjected to physical violence by village elite and faced bureaucratrc resistance

. from within the programme illustrates the llmltatlons of the state as an agent of

genuine change.




3.5 ‘c“cmc'l.t_"mmo REMARKS o

While the dlfferent sections active qn the issue of women’s nghts share a_
common commitment to the advancement of womén, there are many differences
in issue articulation, struggle, location and approaches. It.is also difficult-to

locate the central trend in today’s women’s struggle. There is sometimes-a glib
. tendency to regard the city based groups as representatives of the general trend,

but this is obviously incorrect as the above account shows. There are majof

debates today: about the coopuon of feminist approaches by -fundamentalist
groups and by the state. One can'see the.limitations of state intervention with
the analysis of past experience. An analysis of women in various forms of social
struggle shows that gender and social j justice were compatible, and that women’s

empowerment. (of which moblllsatmn is a first step) would reIease women’s

energies for social good

This unit tries to give you an overview of the struggle J.mtlated by women in ' -
various forms. This will help you to examine the issues of women’s -
empowerment in relation to the legal and constitutional arrangemients of our -
society. As has been discussed.in the following units of this cburse_our
constitution has provided the basis of gender-equahty in our society. However,

. mere constitutional provisions are not sufficient to provide gender _|ust1ce until
and unless there is sifficient préssure from.the below to realise that justice.

‘This pressure can be built up only through the struggle of dlfferent forms as has .

been discussed above

3.6 CLARIFICATION OF‘T‘H'E Tsms'msb

Elite - = : A group/category of people who usually oculipy the upper strata”

of the social, economic, professional or- political hierarchy.

_ Movemept : Organised efforts by a group-of people to bring about or to )

resist change. Here movement is also used as a vehicle to create
. _anew social identity.
Suffragettes: Women supporters of female suffrage

3.7 SOME USEFUL READINGS

Kumar, Radha (1 993) The Hxsrory of Domg New Delhi: Kali for Women
: Sen, Tlina (1990) 4 Space Withir the S!ruggle Women sPamcwanon in Peoples’
: Movements New Delhi: _
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" BLOCK INTRODUCTION
BLOCK 2: CONSTITUTIONAL
. FOUNDATIONS FOR GENDER . .-
_ EQUALITYIN INDIA

This Block tries to giﬁé.y\ou not only a brief account of va;ious-constitutionél_ "

-provisions for gender equality available in India, it also explains the various.

- constitutional omissions, women’s struggles for constitutional amendments for-

gender equality. The Women’s Commission -has emerged as an institutional

. custodian of women’s rights in India. This has also been discussed in this Block.
There are three units in this Block. . ' ' v
- Unit4 ison Constitutional Provisions for Gender Equality in Itldi'a: Mandates

.- and Omissions. It discusses the various provisions of the Fundamental Rights

and the Directive Principles of the Constitution of India as the commner stones of

gender equality. It also focuses on the constitutional provisions for gender equality

inemployment and inhéritance and issues of personal laws of the various religious

. communities inthe Constitution. Constitutional omissions on gender equality’

are also examined in this unit. SR ' '

‘Unit 5 is on Constitutional Almcndme‘ntsi 'Emérgiﬁg Scope for Gender

" Equality. Besides examining the social background of constitutional mandates.

for gender equality, it also explains the changing scenario and the emerging
scope for constitutional amendrhents for gender equality in India. The issue of
- ‘Womien’s Reservation in the Parliament is discussed in length here,

. Unit 6 has discussed the historical antecedents, composition and functions of
_"'the National Commission for Women in India. This unit highlights the initial

focus and attentions of the commi$sion, present areas of actions.and some

' important recommendatjons of the NCW for women’s empowerment. '
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* UNIT 4" CONSTITUTIONAL PROVISIONS FOR

‘., - GENDER EQUALITY IN INDIA:

o ]MANDATES-AND, OMISSIONS o
. £ L I ‘ . . ) -'l'
- _Contents -~ T S T
© 40 Aims and Purpose |
4.1 Introduction - - ‘ I X
4.2 Gender Equality: Constitutipnal Mandates
" 42.1 Fundamental Rights S
422 Directive Principles P A
4.3 - Constitutiopal Provisions for Gender Equality in Employment
. ..4.4 Special Constitutional Provisions for Women - - . :
" 4.5 Personal Laws and the Constitution ~ ., . -
4.6 Cor_lstitLitionaliProﬁriSions:ISo'i_'ne. Omissions -, -
. "'-4.7_.,vconcmdmg_Remar_ks[ T
i 4.8 Clarification of the Terms Used . -
4.9 -’ Soihe Useful-Readings., .- . _ : '
20 AIMs AND PURPOSE .,

- This unit deals vith'the various constititional provisions for gendér equality in

India and also various omissions in thl‘ggusﬁmﬁpn_'oq this-issue. After going'

through this unit, you shomd_bé_al__)_l_é tor ol
- t-:l‘e_scribe‘thg'- constitutional igro.\ris'iéilsj.fdr, gender equality;. - .
discuss-the specific Constitutional provisions for wormen; . g
-explain the__constit_litiqna.l safeguards in the'realm of Personal law; and’
- discuss the mandates and omissions in the constitutional provision for gender
. equality. .~ - : o - T o

4 INTRODUCTION' :
.- In this unit-we, discuss the 'ﬁr;ow..rils'i.ohs__-fo; -g:_ex.::d:er: qquaﬁty as eﬁ.éhrineglip the
. Constitution of India, “We ‘begir_l,-.the-ﬁfst‘ section, 4.2 by ‘discussing the
i nstitutional randates, 'peirt_iéularly thé Fundamental Rights and the Directive
" - principles in Part Il and IV of the Contitition respectively:: The next section,
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Constitutional Foundations for

Gevier Bawatiy ot - 4,2 GENDER EQUALITY CONSTITUTIONAI.
"MANDATES - -

- "Inthis sectron we will dcscnbe the constmmonal provisions for gender equality.
L in India ‘with special reference to the Fundamental nghts and the Dlrectwe .

Prmcrples of State Polrcy

The Constitution oﬁ-Indla came into force on 26" January, 1950 and resolved..o
| “secure to all its citizens: L1berty of thought, expression, belief, faith and worship;~
" Equalrty of status and of opportunity; and to promote among them all fraternity -

assuring the dignity of the }'ggmdual and the un1t3,r and the mtegnty ofthe natron

(Preamble of the. Constrﬁltlon of Indra) . -

o o .-.

- it HE PEOPLEO] -
it SOVEREIGNSOCMLISTSECULAR DEMOCRATIC REP UBLIC and.|

L BERTY of thoughr expréssron, be_l ief farrh and worshxp,“"'.' S
: QUALII?I{ of srarus and of pp funity; anid to pr_omore among them all )
yof the mdmdual ard rhe umty and mregr:ty

-toﬁa,wntten S Constitution state

' ' L s nn;r 2ol I TS
-.tableh' and:p.

i

a : To attain: these natmnal Obj eetwes, the. Constltuuon confers certain nghts on .
women and men called thé “Fundamental R.lghts” which can be enforced by the-
courtsof law. These may be termed posmve rights. There are also some negative -
nghts enforceable by the court. They are crucial for gender equality, The negative :
bo ghts are the prothrtlon of. dlscnrmnatlon or denial of equal protectron !

R e i




The Constitution also directs the state to implement certain principles called the
“Directive Principles of State Policy”. These are not enforceable in courts but

moral and political value,

In'this way, the Constitution of India firstly, ensures equality of men and women
ard secondly, notes that in certain respects women have been ill treated and
allows the state to make special provisions for them, Thirdly, the Constitution
expects that the state will make special efforts to improve the positions of the

weaker sections of society, including women, and fourthly, to prevent the
- exploitation of women. The first two approaches flow from fundamentaj Tights,

»

while the third and thé fourth are directions, which the state should bear in mind_ ‘

4.2.1' Fundamental Rights _ .—

Fundamental Rights are included in Part IIT of the Indian Constitution comprising
24 articles between 12 and 35, - ' .

Articles 14 of the Consfitution ensures equality of sexes before the law or the
equal protection of laws within the territory of India, '

Gender Equa]il}_; - State proposes and Society........?
Conrtesy : CWDS, New Delhi.

 Article 15 prohibits “discrimination on ‘gr'ounds of religion, race, caste, sex or
- Place of birth”, but clause 4 of this article [15(3)] empowers the state to make
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obligation of non-discrimination among citizens, interalia of sex. This provision
has enabled the state to make special provisions for women and for the courts to

" justify reservation and upholding statutory provisions in favour of womén, such.
as exempting them from punishment for adultery, providing them special rights

in respect of bail under section 497(1) of the Criminal Procedure Code, authorising
service of symmons on men only, providing maintenance for women only,”

_reservation of seats for women in local bodies or in educational institutions, or -

punishing indecent assault on women (V erma, 1995: 100).
Article 16(1) Iguaréntecs equality of oppoﬁunity for all citizens in matters relating
to employment or appointment to “any office under the State™.

" Article 16(2) forbids discrimination in respect of any employment of office under -

the state’on ﬂ_‘le_ grounds only of religion, race, caste, sex, descent, place of birth,
restdence or any of them. The obligation not to discriminate in matters relating

" to employment or appointment to any office under the State has thus at least

normatively ensured equal status to Indian women.
4.2.2 The Directive Principles

The Directive Principles of State Policy enunciated in Part IV of the Constitution,

" embody the major policy goals of a welfare state. They concretise together with

the chapter on Fundamental Rights, the vision of the founding fathers of the
Constitution fowards a new Indian socio-political order. The Directive Principles

are declared as non-justiciable and non-enforceable, i.e. their alleged breach does .

not invalidate a law, nor does it etitle a citizen to complain of its violation by

the state so asto seek mandatory relief against the state. The Directive Principles ‘

are however, fundamerital in the goverriance of the country and the state is charged
with the duty 1o apply these principies inmaking laws (Article 37). Legislation
enacted to implement the Directive Principles should be upheld as far as possible.
Judicially they are a vital part of Indian constitutional law. Some of them (a)
concern women indirectly or by necessary implication, and (b)4 few are “women

specific” (CSWI, 197?4‘}: 2).

We can categorise constitutional provisions under two headings: Articles which
relate to women indirectly-and Agticles which relate to women directly. -

-~

_ a). The following are the articles which relate to women indirectly: a) Thf;.- ‘

Qm_nibus pro_vision of Article 38.in brief directs the state to secure and"prqtect
- effectively, social, egonomic and political order to promote the welfare of
‘the people. : '

Article 39 clauses (b), (c) and (f) are concerned with the distribution of
ownership and control of material resources of the community for the common
good, prevention of__ccmcentration of wealth and means of product_iog to the

common detriment, and protection of children and youth against exploitation

and moral and material abaridonment.
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Article 40 is related to the ¢ orgamsahon of vrllage panchayats t6 promote
self government” -

Article 41 speaks of the nght to v.orlc, educauon and pubhe assrstanee in

cases of unemployment old age s:ckness disablement and other types of ' '

- undeserved want.
Arttcle 43 provrdes for workers a hvmg wage, condition of work ensunng a _'
decent standard of life and full enjoyrnent of leisure, of social ‘and cultural
opportumtres and the promotlon of cottage mdust:nes
Article 44 deals with the Uniform Civil Code. _

. Arheie 45 deals Wlth free and’ compu]sory education for all cluldren up to
. theageof14" ‘ ‘

Article 47 deals W1th rmsmg the level of nutrition and the standard of lwmg
. of the people and 1mprovement of public health ' '

rvns . -otbg;go Stitutiontingor

sk J!c'\

b))’ The Drrectwe Pnnerples wh.reh concem women du'eetly and have a Specral
bearing on their status are the following: Article 39%(@) deals with the right to

an adequate means of lrvehhood for men and women equally, Article 39(d)

- with equal pay for equal work for both men and women, Article 39(e) with

the protectlon of the health and strength of workers — men; women and -

- children from abuse and entry into avocations unsuited to their age and
. strength, Amele 42 deals with _|ust and humane conditions of work and
: _matermty relref for women \ -

A speclal elause (e) of ‘krttele 5 I-A wl:uch covers. funda,mental dut.res is of speelal-
_ importance to womeri as it asks every citizen to follow the duty of renouncmg
praenees derogatory to the drgmty of women (Part Il & IV)

S
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4.3 CONSTITUTIONAL PROVISIONS FOR GENDER
EQUALITY IN EMPLOYMENT

" As stated in the previous sections of this unit, Article 16 mandates equality of

opportunity for all citizens in matters related to employment or appointment to

any office under the state. Also Atticle 16(2) clarifies that no discrimination ,
shall be made on the ground of sex in respect of any employment of office under -
the state. ' :

Ia .

Article 39(a) of the Constitution perides that the state shall in particular direct
" its policy towards securing that citizens, men and women equally, have the right

to an’'adequate means of livelihood. Article 39(d) provides that the state direct
its policy towards ensuring equal pay for equal work for both men and women.

To further.this provision, the Parliament in 1976 enacted the Equal Remuneration.

Act. Section 4 of the Act provides that an employee cannot be paid less than

+ another worker (0f the same establishment or employment) of the opposite sex,

who performs the same work or work of similar nature, and while recruiting
employees for the same work or work of a similar natgi‘e, the employer can not
discriminate against women. This provision, however, does not apply where the
employment of women in such work is prohibited or restricted by law (Mathew,
P.D, etal., 1998: 8-9.). R -

Are they paid equ'al_ly fo;"the similar job?
Courtesy: Atul Yadav, New Deihi.
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Article 39(e) of the Constitution requires that the state secures “the health and
strength of workers, men and women, and that the tender age of children are not
abused and that citizens are not forced by economic necessity to enter a vocation
unsuited to their age or strength”. As per Article 39(f), the state is under d duty to

, protect childhood and youth against exploitation and against moral and material
abanidonment. For this purpose, the Immoral Traffic {Prevention) Act, 1986 has
been passed which covers all persons, whether male or female, who are exploited
sexually for commercial purposes.

Article 42 directs the state to.provide just and humane conditions of work and
maternity relief. The 1961 Maternity Benefits Act was passed to give effect to

this provision. The Act was amended in 1976 to cover women who do not fall:
. within the purviéw of the Employees State Insurance Act, 1948. The other.

. Important legislation passed in pursuance of these principles is the Factories
(Amendment) Act, 1976, providing for the establishment of créches where 30 or
‘more women are employed. To improve their condition and to tackle crimes
. committed against women, the Dowry Prohibition (Amendment) Act, 1986 makes
the provisions of the 1961 Dowry Prohibition Act more stringent and effective.
The Criminal Law (Amendment) Act, 1983 amended the Indian Penal Code
(IPC) and introduced certain refonms concerning the punishment of ra}Je, the
procedure and the rules of evidence. New provisions are added’in the IPC for
dowry death (Se¢. 304b) and eruelty committed by husband and other relatives

(Sec. 498 A)(Verma, S.K., 1995: 101-2). We shall be dealing with these provisions

in Unit 11 and 12 of this course.

Apart from mandating suck. provisions, the Constitution of India also imposes

on the state the duty rega.ding humane conditions of work and to guarantee

. gender equality and right to work with human dignity. Article 19(1) (g) guarantees
right to practice any profession, or to carry on any occupation, trade or business
and Article 21 provides for protection of life and personal liberty. Some

-development has been made inrecent years regarding the constitutional rights of

. women with reference to personal liberty. The problem of women in police.lock

up came before the Supreme Court. The case arbsq out of a letter to the Supreme

Court complaining of custodial violerice meted out to women prisoners in police

lock-ups in Bombay. Acting on the letfer, the Supreme Court laid down guidelines

on how women in lock-up should be treated. The guidelines incorporated a

number of safeguards including separate places of detention for female suspects

and interrogation of female suspects only in the presence of female police officials.

Unlike the Articles mentioned in the-beginning which are the Directive Priﬁciples-
of State Policy, these Articles flow from the Fundamental Rights of equality and
freedom and provide safeguards against sexual harassment implicit therein,

Caonstitutional Provisions for
Gender Equality in India:
Mandates and Omissions
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Thmk itQver 2

What do the followmg Amcles of t.he Constltutlon deal with?
= :_‘a 39 (@)
“b.39() "
ko)
Lo d39(@) s
e -

f-_ 19(1) (8)

| 4.4 SPECIAL CONSTITUTIONAL PROVISIONS FOR

12

WOMEN

Article 15(3) of the Constitution specially provides that the state is permitted to

make special provisions for the benefit of women. The courts have applied the

validity of the special provisions for women because of Article 15(3) ascanbe -

Seen in the following 111ustrat10ns

)

1) Seetion 36 dfthe Special Marriage Act allows maintenance (during tendency
litigation) only in favour of wives. Its validity has been upheld.

2) Women are exempt from punishment for adulteéry. The validity of this

exception has been upheld.

3) Provisions exist in'the Code of Criminal Procedure giving special rights o
women for release on bail. These also have been upheld.

4) Under the Code of Civil Procedure, summons cannot be served on a fernale

member of the family. This has also been held to be valid. - -

5)° Provisions for reservation of seats for women in lpcal bodies have been held
to be valid. Similarly, the provisions for reservation for womnen in educational
mstltutmns have been upheld. '

6) The provision in Section 354 of Lhe Indlan Penal Code punishing indecent
assaultonly on women has been heldto be valid as a reasonable cla351ﬁcat10n

7) Part IX of the Constitution of India through constitutional 730 and 74

Amendments (1992), has reserved one-third of the total number of seats for
women in rural and urban local bodies.  °* _-_-. : -

8) There-are provisions in the Legal Services Authorlty Actfor prowdm glegal

aid to women free of cost irrespective of the situation they are placed in.

9) The National Commission for Women (NCW) has been constituted (1992)

along-with other State Women’s Commissions to look into the cornplamts
and harassment of women (Mathew, 1998: 10).
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4.5 PERSONAL LAWS AND THE CONSTITUTION

* Article 25 of the Constifution grants right to freedoin of religion'to all persons

-equally i.e. freedom to “profess; practice, and propagate” religion. Different
 religious communities in India are governed by their own pérsonal laws which
deal with matters pertaining to mm-ri_a_gp, divorce, maintenance, guardianship,

adoption, inheritance and suceessjon.

. All the religioris have _disbriminzitory aspects as far as women are concerned. .

Even in those cases where the law is codified, as among Hindus and accords
. equality, a wide gap exists inlegal prescription and societal acceptance. In the
"matter of inheritance, while the Hindu Succession Act (1956) maintained the

equality of the sexes in general and confers rights of inheritance on female heirs,

-it contains sevefal retrogressive featurés. By virtue of Article'zl(Z), laws providing

for the prevention of fragmentation of agricult_urallholding have been exempted .

" from the application of the Act. This means that in the name of prevention of
fragmentation of agricultural lands a Hindu worhan can be deprived of her right
to'property. Further, a restriction'on her right to demand pariition is imposed by

Section 23, that'is, if a Hindu dies intestafe'(Without'makjng a will), his female
heir cannot claim partition of the dwelling house unti] the male heirs choose to

" divide their iespecﬁve shares therein and till then female heir is entitled to a

right of residence only. Where the female heir is a daughter, she has a right of .

" residence in the dwelling house only if she is unmarried or has been deserted by
. or separated from her husband or is'a widow. The CSWI report récqnimex;rléd

~-the removal .of this discrimination-so that all daughters enjoy the same right.

(1974, p.138). The Hindu Guardianship and Minority Act (1956), also accepts
 the father as the natyrl guardian of the child and only in his absence, the mother
can be the natural guardian. The mother can have.the custody of the chiid-who
_ has not completed the age of five years. However, 1n a significant judgement in
February 1999, the Supreme Court of India has provided natural guardianship to
both the parents equally. This judgement is considered a "sftpric victpry of Indian
women, . - P o~

~In Muslim personal lil.’.l.\-N,l a man can-have four wives. Regarding divorce, .the
Dissolution of Muslim Marriage ‘Act (1939) has ameliorated the condition of
Muslim women. However, the retention, under Muslim Law, of the provision of

unilateral divorce by the pronouncing of talag by the husband, tagether with the

_prevailing practice of polygamy, has undermined the status of women. After the
passing of the Muslim Women’s (Protection of R ghts on Divorce} Act (1986) in

~the wake of the Shah Bano case; the Muslim women's right to seek maintenance -

from her husband under Section 125-127 of the Criminal Procedure Code has
been severely curtailed.. In the matter of inheritance; in accordance with the
Shariat Law, there is right for inheritance for females: But this is unequal as a
son takes double the share of the daughter. There is ne provision for adoption
under the Muslim law. -~ o S

L. i . !
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The Chnstlan and- the Parsi. laws of mamage and dwcrce do not reveal any
major dlspanty in the status of men and women. But the law is found to be

- demonstrably inadequate where cruelty alone is not a ground for divorce under

the, Indian Divorce Act (1869) applicable to the Christians. Under the Act, the
wife can ask for divorce only if the husband has changed hisreli gion and married

* another woman or has been guilty of adultery ‘along with bigamy or rape, sodomy,
. bestiality, cruelty or desertion. Thus the provisions of the Act clearly dlsenmmate

against women (see for details CSWI Report, 1974, Ch. 3)

- 'Many pe0ple argue that to overcome the existing disparity in the treatment of -
-women under different personal laws, the enactment of a Uniform Civil Code as

directed under Article 44 of the Constitution is desirable. In 1986 in the Shah
Bano case, the Siipreme Court expressed this view and alsoin a recent judgement

of May 1995 in the Sarla Mudgal versus Union of India case, to take a fresh’look

at Article 44. Some others feel that first, attempts should be made for making

. uniform laws for different religions or what can be called, the codlfica’uon of-

' personal laws Still some resist totally the concept of Uniform Civil Code on the
ground that-it will be violative of the citizen’s right to freedom of religion
-guaranteed under Arhele 25 of the Constitution. But the same Article limits this
Tight by subjectmg it to public ordef morahty and health [Article 25 (1)] and

giving power to the state to regulate or restrict any ‘activity which -may be
associated with religious practtce [(Article 25(2)(a))]. Some balancing therefore,
can be done between the principle of gender equality and freedom to follow
one’s own religion as both aspects constitute a part of the Constitution of India.
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4. 6 CONSTITUTIONAL PROVISIONS SOME
OMISSIONS -

- _The concept of equahty is embodied in the chapter oh “Fundamental Rjghts”

under different articles as discussed earlier. It has been recognised that though
women have equal rights as citizens, they have specific problems owing to gender

discrimination. - Article 16 mandates equahty of opportunity for all citizens in
_ matters related to employment or appointment to any office under the state. .

However, the ambit of this provision is confined to employment and appomtment'

. under the state and does not in¢clude the non-governmental sector where this rule
~ of non-discrimination can be violated. Then to make special provisions for women .

Iy
T

e T et o T T b e




under Article 15(3) is nota commiand to the state and the state in its wisdom, may

not adopt any such-provision (Verma, 1995: 100-1). Hence, women are at the
mercy of the state to enjoy the full potential of the rule of equality.

Apart from the fundamental rights which are enforceable in a court of law, there
are certain specific provisions relating to women in Chapter TV of the Constitutior,

the Directive Principles of State Policy, as mentioned in section 4.2. They are

fundamental in the governance of the country and the state is under a dirty to
apply these principles in making laws, but they are not enforceable and cannot be
tried in law courts. Therefore, various specific principles protecting women, can
be easily violated, .- ' ' ' ‘ ;

In the case of variou$ personal laws which are discriminatory towards women as
mentioned in the section-4.5, the right to equality cannot to extended unless the
initiative comes from the peoples of the respective communities. The existence,
practice and absorption of personal laws cannot be curbed through instruments
- of the state as it will amount to an interference in the practice and propagation of
religious faith. But such customs and practices can be challenged and prohibited
which are derogatory in nature and anti - humanist in character. In May 1997, a
full bench of the Mumbai High Court granted divorce to a Christian woman on

. grounds of _(:ruélty alone, though under the Indian Divorce Act(1896), 2 Chrisﬁan_

woman cannot seek divorce on this ground,

Thus, the Supreme Court can use its discretion and givé judgements which are

gender just. Then there are various laws regarding crimes against women that

women can make use of, These will be discussed in greater detail in the following
units: ' ' '

ThiR
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4.7 CONCLUDIING REMARKS

In this unit we discussed the constitutional provisions for gender equality, We
began by focusing on the constitutional mandates. In the two parts of this section,
the Fundamental Rights and Directive Principles were dealt with in detail and
the difference between the two was clearly spelt out. Special emphasis was placed
on the constitutional provisions relating to employment. The necessity of making
special prdvisions for women and the contents of these provisions were described
as the fundamental right to equality does not prohibit the State from making
special piovisions for women. The Constitution also guarantees right to freedom

of religion, but it can intervene where the practice of personal laws derogate -
women and where they are meted out inhuman treatment. Butthis paradox is not .

for gender:|

Constitutional Provisions for
Gender Equality in India:
Mandales and Omissions
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it solved easily as dlscussed ‘The last section deals w1th some of the omissions

i the constLtutlonal prowsmns for gender equallty

4 8 CLARIFICATION OF THE TERMS USED

. Avocation Occupatlon that is not 2 person s ordmary busmess
Fraternity  : Brotherly feeling.
Intestate . . : Death without making a will for the lelSlOﬂ of property
Mandates : ‘Obligatory or compulsory commands or orders
" Omission . : Purtion left out. _
© Personal Law : Exclusive legal rules of 2 pamcular rehg1ous commumty

- Provision : Conditions in a legal document

' 4 2 SGME USEFUL READINGS

Commnttee on the Status of \Vornen m Indla (1974) Towards Equaluy New Delhl:

GOL

' Mathew, P.D. and P.M. Bakshi (1998). Women and the. Consmunon Legal

Education. Series. .New Delhi: Indian Soc1al Institute.”

_ Shukla VN, (1994) Conmtutron oj Inuza Lucknow ‘Eastern Book Company. -
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5.1 Introduction : . .~ '
5.2, Social Back ground of Constitutional Maridate for Gender Equa.hty
5.3 " From Welfare to- Empowerment: Some Strategles '
- .5.3.1 Change in Development Perspective = .. -
5.3.2 Panchayati Raj and Constitutional Amendment
53.3 The Changing Scenario in PRI -
54 Empowerm g Women through Reservation: Some Facts
- 5.4.1 Women's Political Representation in India
) 5 4.2 Women in the Lok Sabha
'5.5 - The.-Women’s Reservatlon Bill
- 5.5.1 Textand Context o
5.5.2 Qverview of the Debate
5.5.3 The Possible Outcome
5.6 Concluding Remarks’ )
5.7 Clarification of the Terms Used -
5.8 . Some U_seful Readinf_.’,s '

5.0 AIMS AND PURPOSE

.In the earller umts of thls course we have dlscussed various constitutional

. provisions for g gender equality. This unit deals with the constitutional amendments
relating to gender equallty in our somety Aﬂer readmg tbls unit your should be

able to: .

» ‘explain the social background of consntutlonal mandates for gender equality .

in India;
e, analyse the text and context of the 73“’ and 740 constltuuonal amendments;
+ discuss the Women’s Reservation Bill and the debates surrounding it.

5.1’ INTRODUCTION.

“Women are one half of the world but it remains a man’ s world. The:laws are
man’s laws, the govemment a man’s government, an¢ the country aman’s country.

-Th]S man’s world must become a ‘man’s-and-a-woman’s’ world.” * This is one of
the quoted slogans of women’s movcment anywhere in the world. This hawever
is not a simple slogan. It expresses the agony, frustration and an‘inbuilt urge for
change in the'social order This change, however, cannot be automauc It requires
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sufficient organised efforts from below in the form of people’s movements on

 the one hand arid.a good deal of political commitment on the part of the sté:lte on
- the other. Now that the latent discontents of women have been manifested in the

form-of weli-articulated women’s movements in various parts of the world, it
has become imperative on the part of the state to express its political commitment
for gender equality-. : : Co

The Constitution of India provides the broad framework for gender equality.
However, this framework alone is not sufficient to actualise gender equality within

~ the given socio-economic and political structure of our country. There is

immediate need for amendment to the Constitution to provide, as per

constitutional guidelines and the shift in development strategy, protective.
. discrimination for women in the society in the form of reservation. Here we are

- talking about only one aspect of the reservation i.e. reservation for participation
in the decision-making bodies at various levels: To analyse and examine the text

and context of reservation in this unit we will discuss the socio-cultural context

_of gender inequality and imbalanced political participation of women. We will

also discuss the changing nature of the development perspective and the need of
reservation for political empowerment of women in our society. In this regard
we will discuss the 73 and 74% and the proposed 81¢ constitutional amendments
of our Constitution. These amendments have generated some debates in our

_society. An overview of this debate will also be presented here.

LY

5.2 SOCIAL BACKGROUND OF CONSTITUTIONAL

-MANDATE FOR GENDER EQUALITY =

It has been asserted by Western and Indian historians from late nineteenth century -
* to'present times that women had an equal and honured position with men in
-early Aryan Veédic Society (For example, see Altekar, A.S. 1938 rpt. 1987, The -
Position of Women in Hindu Civilization, Delhi, Motilal Banarsidas). This view
. however, has beeri challenged by recent historians. (See Uma Chakravarty and

Kumum Roy, April, 1988 “In Search of Qur Poet: A Review of the Limitations
and Possibilities of the Historiography of Women in Early India”, Review of

Women Studiés, Economic and Political Weelkly, pp.WS2-10). Various social |

evils in the way of commission of sati, dowry, ¢hild marriage, polygamy, early

marriage ete. took their form in society. During thie British périod, social reformers -

like Raja Rammohan Roy, Ishwar Chandra Vidyasager and Jyotibai Phule and

- many othersiraised their voice against atrocities on women. Sati Prevention Act
and Widow Remarriage Act-were passed during the-British period. Later on,

under the leadership of Gandhi and Nehrn and in association with women like

- Kasturba Gandhi, Sarojini Naidu, Vijayalakshmi Pandit, Aruna Asaf Ali, Usha
Mehta and others, women struggled against the British for freedom of the country

and upliftment in women’s status,

Y

Down the years, many national organisations have worked for women. These °

were the. Women’s Indian Association (191 7), the National Council of Women
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in India (1920), Ali India Women’s Conference (1926}, which went onto organise
several women’s conferences. Again, the Federation of Unwersnty Women in
India (1920) was set up with the sole’ objectlve of stimulating the interest of
women in cmc and public life arid the removal of disabilities of women whether
legal, economic or social and the promotlon of social, civil, moral and educational
welfare of women and chlldren

When Ga.ndhul came on the polmcal scene, he could draw a large number of
women to the political arena by giving a very broad meaning to Swaraj, and
helping them find dignity in publiclife and a new place in the national mainstream.
His views on many issues instilled a new confidence among women and a
conscioushess that they could fight against oppression. To him the fight for Swaraj
meant ot merely political awakening, but an all-round awakening, socxal :
educahonal moral, economic and pollllcal

Asa result a large number of women, came and Jomed the cml disobedience -

movement during the th1rt1es Besides Saro_}ml Naidu and. Kamala Dew
' Cllattopaahyay, there were ihousands of others who readily participated in  the
freedom struggle. It was prlmanly due to the efforts of such women and their
role in the freedom struggle that womnien got the ri ight to vote and got provision
and protection of génderin the Constitution of independent India. The founding-
“fathers of the Indian Constitution were aware.of the fact that within the given
socio-cultural order, it may not be possible for women to get gender justice.
Here they made.special provision for women on the lines of other weak sections
of society. In India specnal provisions are made in the Indian Constitution
espec1ally in the Fundamental Rights and the Directive Princi ples of State Policy
for .women. Various important articles are introduced to provide positive
discrimination and to ‘promote and protect the interests of women. Article 15(3)

.empowers the state to make special provisions for women. However, inspite of

these constitutional arrangements a great gap has arisen between the inherited

socio-economic reality of women and the constitutional manclate for gender -

equality.

Article 14 of our Constitution assures equality before the law and equal protection

of lmvs, Articles 14 and 15 guarantee a life of dignity without ‘discriminatingi

against women on the basis of religion, race, caste, sex, belief, faitl or worship.
‘Article 15(1) categorically prohibits discrimiiation on grounds of religion, sex,
caste, birth and a host of other factors. Article 15(3) is vital since it encapsulates
a specific constitutional derogation and dilution from the principle of equality
by declaring, “Nothing in this article shall prevent the state from making any
special provision for women and children.” Here then is the afftrmative, substantial
and.specific constitutional mandate for protective discrimination focussed for
the benefit of two disempowered segments of our society-women and children.

Article 16 of the Indian Constitution focuses exclusively on the specific subject
of equality in public/state employment. While Article 16(1) seeks to guarantee
equality of opporturity in such emiployment, article 16(2) prohibits discrimination

Cuoustitutivnal Amendrnenis:
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in pliblic' emploj’mént _or[,grbunds, interalia of religian, race or sex. Article 1 6(4)

~ specifically empowers the state to make special provision for backward classes ‘

and it was this'sub clause, which was held to provide the mandate for reservation
for OBCs following the Report of the Man8al Commission. Consequently, both

.atthe general level of equality and in the specific categories of women, children,
backward classes and SC & ST resérvatlions, special provisions and other special_
schemes have been recognised by specific constitutional provisions like Articles -

~15(3),16(4) and 330.

Years of ccloqjal'ddmination destroyed niany of our indigenous crafts and
depleted ou; natural resourées. Industrialisation, changing technologies, illiteracy,

lack of mobility all resulted jn the inability of women.to cope with the new -

order. As custons, culture and religion are intertwined in our traditional society

- chapge is very slow. The problems that women face within their fimilies are in

mARy ways uniform regardless of religion, caste or community, However, inspite
of similaritics among women as a social category, women in Ifidia continue to be

govgiced by a multiplicity of family and religious laws. Thus, though we are -
moving fowards the 21* century women still have an identity aligned to family

or retigion and not to that of a citizen of a'secular state. -

28\Whiat. !
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5.3 FROM WELFARE TO EMPOWERMENT: SOME

© STRATEGIES

‘ Befbrc we go further, iet_ﬁs éxaﬁﬁne thé chahgi.ﬁg nature of the social development
© Strategy m Inc_!iar and its relations {o.the Panchayati Raj Institution (PRI).

.ng’g,if Change in.Dei.relopm_g;_;-t_.Pérspe.ctive

20
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‘The social development strategy in India has undergone a phenomenal change
over the decades. In'the early decades of our independence the Draft Five Year

" Plans provided the background for “development with stability”. In the seventies

it was shified 16 “development with justice”. Indeed ini the context of deteriorating
economic conditions of the down trodden and manifestation of their revolt in

. varioug parts of the country the development initiative was directed exclusively .
towards the needs of the poor. In the 1980s and 1990s there has again been a -

shift in the development strategy in-view of globalisation of the economy on the

one hand and resurgenc of people’s movements on the other. Now our national

leaders and the policy planners are mostly speaking about “development with
empowerment of the marginalised”. Indeed empowerment of women has acquired

- & central place in the dynamiics of this development paradigm.

{
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"~ Nowyou would be interested to know what does empowerment mean? The

_ central thrust of the process of empowerment is“power”. It is a process of gaining

_ power. But how can power be'gaingd?‘Ca_n it be gained automatically without
" altering the prevailing power structure? Is there any legislative method for the

transformation of the power structure?

‘Qurs is a s_tfhﬁﬂed society. In this sociéty women ﬁfé exploited and subjugated
in various- ways. In the caste hierarchy they are socially neglected not being

. represented in decision making, In the class system of inequality they are

_ economically exploited getting lower wages and within the gender- hierarchy

- they are culturally oppressed in several ways. Multiple structures of subordination

are imposed on them. Thas without altering the structure of subordination women
cannot gain ‘power in society. Here constitutional amendments play a crucial

_-role towards the alteration of such oppressive social and political arrangements.
- - A . . ) . - I. . -- i ] ]

- The Wo_rl_d__ISEvelopment__Su'rﬁmit; 1995 recbmmendéd' to 4l the states of the

world that a stable legal framework be provided for sharing of power by the

‘marginalised’ groups. quar'ds_‘this'éﬂ'qrt,' formulation of various laws,

constitutional amendments etc. are suggested to provide a stablelegal framework
" for the empowerment of marginaliséd groups. - * 3 ¥

In india, as has been seén in the earlier decades, there has bée:i a shift from
‘welfare to development, to integrating women in development, to empowerment
inthis decade. The process of.giving power to women through constitutional
medns has emerged as a vital option. The constitutional setting up of new
“commissions and- comimittres has been important corner stones in this regard.

The 73 and 74 Amend ments of 1993 to the Indian Constitution providing '

' for peservation of seats for women in panchayats and municipalities is 2

‘giant stride in the empowermeht of women. The setting up of the National

. Commission for Women has also helped in creating an environment for the .

realisation of women’s equality.” v

clldigradeseo

- Tho'yeas, 19751985, Gelebratod s the; Tnternational Décade for Woinen,

saw renewed -efforts fo,discover the reasons. behind the ‘deterioration in'the

condition of women. Thiere were important policy decigions: during:this period.
epartment, Women and Child Welfére, was created and other institutions

"Anewd

like the Self Employed Women’s Commissions, the National Commission’ for”

“Women, Crime Against Women's Cell-all came up.
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- peasant movements, ccological movements ete. In the last five decades there hag -

The life of average women in India is goveined less b
and laws and more by traditions, customs and unwritten codes of conduct, which
pose several restrictions on women’s political participation. However, inspite of

these restrictions women in India have shown'their incalculable potential .for .

‘political participation by taking an active part in the independence movement,

been enormous proliferation of grass-roots mobilisation with conspicuous
participation of women in the rural areas. These mobilisations have cl early shown
the following: - - : .
womien are no longer a politically passive category. , v
there has been organised women’s resistance against various forms of
‘oppression.in the society. * ' ' '

°  women have themselves to be effeétiv_e cdtalyst of change in rural society.
"They have also been sufficiently trained to undertake political leadership.
° women are becoming gradually aware of their i ghts in society.

-as women suffer the most, they have been the active participants in those
mobilisations, which were directed against caste, and class based oppressions.

To ensure that the form and extent of women’s political participation in Indja is
less guided by societal customs and traditions than by the constitutional
guarantees, some important constitutional amendments have been introduced in
recent years to ensure women’s political participation at the local level. Let us

“look at that, - - : _ '

%
\ - - i . R

"I‘rainipg for the task! Great responsibility ahead. _
Courtesy: Asha Misra, Bhopal, '
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. 5.3.2 Panchayat} Ra; and Constltutlonal Amendment

The Constitution of Indla was adopted in 1950. It states (Article 40) that “the
State shail take steps to organise Village Panchayats and endow them with'such
" powers and authorlty as may.be necessary to enable them to functron as units of
self-government.” : -

The Provision of 73“" Amendment Act may. be r'e'captulated

e 'Not less tha.n one-thlrd of the seats will be reserved for women (including

ihat of S.C. and S.T.) and these may be allotted by rotation of drfferent

" constituencies of a Panchayat.-
« Th proportion of the total population of S. C. and S.T. to the populatlon ofthe

areas, seats will be reserved for S.C. and S.T. There would be reservation |

for women in these seats allotted fo Scheduled Castes and Scheduled Tribes.
Not less than one third of the 8.C. and S.T. seats may beéTeserved for women.
o Not less thari.one third of the total number of seats for the offices of the.
- chairpersons at each level would be reserved for women. This would be
' rotated amiong different Panchayats'at each level Gram Panchayat, Panchayat
Samiti and Zilla Parishad: .
o Inaddition, there are certain general features, Wthh cou.ld be taken advantage
- of by women, such as direct eléctions - for- membershrp and Sarpanch
(President) posts, at the local (Gram Panchayat)-as well asat the mtermedlary
level (Panchayat Samrtl) R g
o Itwaslefttothe different states to provxde-for reservatton;formembershrp or
: charrperson to cmzens of backward classes, 1f they choose to do

The 73¢ constrtutlonal Amendment dated 24 Apnl 1993 drrected all-states -

" legislature to amend their respectlve Panchayat Iegrslatlon to ‘conformi 1o the
constitution amendment, wrlhm one year, All the states comphed and adopted
: new Panchayat leglslatton by '73 Apnl 1994 (ef Kaushrk, S 1995 25)

| 5.3. 3 Changmg Scenano ln PRI (Panchayatr Ra] lnstrtutlon)

. The récent amendment has brought several changes in the form and extent of -

, women s pohtmal partrcrpatlon

_' The numbet of ‘women brought-into the admunslratlve and pohtlcal system by
PRI has made a differerice, The' percentages of women at vanous Ievels of political
activity has changed frorn 4 to 5% (pre PRI) to 25 to 40% (post PRI)

- . This drfference 1& also qualrtatrve Women are bnngmg their-e
governance of civic socrety into governance of the State. Thrsway they are making
_ the state sensitive to issues of poverty, mequahty and gender m_;ustlee

.PRI has helped to change women 'S percept:lons of themselves

' PRI has given’ many women a greater understandmg of the workmg of polrhcs
and the importance of polrtrcal parnes,_ L :

r-experiences in
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The 33% reservation of women in the village panchayat has made wonen o
look at social issues from their own perspective. The words of Shiv Kanyabai
Sarpanch of Borodia village of Madhya Pradesh reflects this perspective “Even
after so many years of independence child marriage has not been stopped in our
area. It is not the ‘Child father’ who dies to give birth to a baby — it is the child
mother who dies. Even after 50 years of independence there is no hospital, no
maternity home in the village. The male folks of the village do not realise the

importance ofa maternity home. They (men) really do not know what is a labour -

pain...” This sarpanch has stopped child marriage in (his village and has collected

‘Rs. 1,20,000 to sonstruct a matemity home in the vi llage.

|- ofiwho

_DBI'&OH"K‘;I&W?- 20 - E . :

-About 3,30,000 women who have entered formal politics have been clected
to. Igcal ‘councils by universal adult franchise. A law was passed in 1983 in
| theé Sotthemn staté of Kamataka, There was a clause that 25% of the sedts in
- local.cotricils would be reserved for women, In'May 1987, the Janata Dal
_.f(!hg;\'iriqir_{in g party) p;llgd"él\'qonventidn of all the 56,000 elected representatjves

hom; 14,000 (25%) were women. Interestingly all 14,000 womeh

“Iepresentatives were conspiciously present in this convention. What does it
indicate? : :

T
e

. Emerged to be confident. )
Courtesy : Debal Singha Roy, IGNOU, New Delij.
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‘The success of PRI liesin'the poééibility of women transfqnni“ﬁg the state from
within. It is the first step fowards’ converting grassroots leadership into state

leadersh ip, which according to many would bring about equitable, people-centered -

o development. o

Statistically speaking, Karnataka 'ha:.s' the highest percentage of female
- representation in local bodies with46.4 percent, followed by 35% in West Bengal
and in Haryana 33.17 percent. In all, there are an estimated 10-lakh women in
the Gram Panchayats at the Village level, Block Samiti leve] and the Zila Parishads

‘In the-districts. The aétivities of the elected Tepresentatives show tifat women’s

- ‘entry at the grassroots level democratic institutions is @ positive indicator -of

~ change in the socio-political dynamics of rural society.

» This is however, an optimistic view. Numerous studies on reservatiogs for women
.in the panchayats show that women sarpanches face a lot of probléms in asserting
priority targets from a’woman’s perspective and in performing routine duties.
These problems can range from an insensitive and apathetic administration and

"bureaucracy to male hostility, particularly upper caste, in the case of Dalit women

Sarpanches and activists, The latter have, had to face social ostracising, refusal

by village elites to ‘give emplqyment to-Dalit families, TSf;xual harassment, rape -

- and even death. This is niot surptising, given the unequal structures of caste, .

-class and gendér, which. prevail in oursociety.
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.5.4 EMPOWERING WOMEN THROUGH
. RESERVATION: SOME FACTS -

Reservation of seats for women was part ofthe 1996 election manifesto of every
party in the country. Howe\(er, the Congress fielded only 49 women out of a total
of 530 candidates, the BJP only 23. out of 477, the CPI 4 out of 43.and the CP

- (M) 5 out of 77 candidates, The statistics in earlier e_let;ﬁons make worse reading,

.The Janata Dal, for all it_s-p'rb-womcnl rhefoxi_c, does not hav‘é a single woman in
its 15-member Political Affairs Committee. When the United Front government

~ was formed in 1996, not a single woman was included in its steering committee. -

in democratic governance,

A study conducted by the Women’s Studies and Development Céntre atDelhi

University, which covered 80 women pplitipia’n;, 56 at the nafional level, 14 at

Cquslil_ulim{fitA‘mendmenu:. -
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the state level (Uttar Pradesh) and eight at the district-levél (in Ghaziabad)
reinforced the idea that reservation is an important means of women’s
empowerment in the society. Asked why so few women were given ihportant
positions in their parties, 72.5 per cent of the women in the sample, acknowledged
discrimination based on gender and suggested reservation for women in
parhament asa way out. :

Political empowerment of women by way of reservation has been suggested by
various leaders, it is the need of the hour. The Bill, if enacted into law; is expected
to enable women to participate more effectively in the decision-making political
process and a step ahead in gender equality. Women’s groups and activists argue
that once women are assured of their due representation in Parliament and state
legislatures, it will not be difficult for them to enact more and more progressive
laws, to rectify unequal provisions of personal laws discriminating against them,

and to ensure effective and speedy implementation of the already emstmg laws X '
meant for their weil-being. Most of the progressive leaders of India are of the
view that reservation for women is essential for the women to get into -

decnsmn-malung badies, so that women can contribute effectwely towards
a’‘gender just social order. :

5.4.1" Wemenfs Political Rehpresentation' in Indja

Let us examine some crucial facts here:

1946 ',- ‘ There were 16 women out of 150 mem-l-aers in the_Constituent |

Assembly
1957 -~ When Panchayat Raj was ﬁrst introduced, the concept was to co-opt
' two ‘women “which are interested in work among ‘women’ and
: ~ children” (Balwant Rai Mehta Commiitee Report).
1961 - Maharashtra Zilla Parishad and Panchayat Samiti Act of 1961
. prov:ded for the “nomination of one or two women” to the Panchayat
bodies “in case women were not elected”.

. 1973 - West Bengal Panchayat Act .also provided for co- optmg 2 women

_ members.

1976 - The Report of the (‘ommlttee on the Status of Women (CSWI)
demanded representation of women in Panchayats as well as the
establishment of an “All-Women Panchayat at village Tevet”.

1978 - InMaharashtra Panchayat only 6 women were elected although 314

~ were nominated. In most parts of Indla women were brought into
- Panehayat only through co-option.

- 1983 - _ As ‘manyas 25 percent of seats were reserved for women in the

Karnataka Zilla Parishads, Taluk Panchayat Samitis, Mandal
Panchayat under this Nyaya Panchajrat Act of 1983, Elections under

- this Act were delayed for various reaséns and could only be held in
1987. Some’14, 000 women were elected out ‘of 30,000 candldates
who contested.

1988 -, Elections were held in Uttar Pradesh for 74, 000 village Sabhas There

- was proviston made for the co- optlﬂ of only one-woman. In
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- Panchayat elections, |
.. . election. o
1991 '~ Orissa Panchayat Samiti provided for “not less than one third of the

ess than one percent of women came through

total number of seats tq be reserved for women”. Elections were held
in 1992 and over 22,000 women were elected. '

- InKerala Districts Councils elections, while 30 percent seats were

reserved for women, 35 percent seats were won by women. -
1994 "« - In Madhya Pradesh 150,000 women were elected to village, block
R and zilla panchayats, I - R
5.4.2 ‘Weinen in the Lok Sabha: Is it Sufficient?

meen’E-Réprwcﬁmﬁqn in fhe Lok Sabha 1952-1998 B

)

-Year Seats - WomenMPs  Percent
1952 499 .- . 2 2 44
1957 - 500 . 27 ' . 54
1962 ' .503 - 34 - 68
. | 1967 . 533 0 .31 59 .1 .
1971 521 . 22 . 432
1977- - 544 . 19 . 34 |
1980 544 28 79
1984~ 544 - "4 T T gy
1989 517 - 27- 53
1991 544 - 39 . g4
1996 543 39 - g2
1998  543° " 44 . . go I’
,Soﬁi:cel:: CSDS Data Unit. -
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5.5 _THE WOMEN’S RESERVATION BILL

the Women’s R{aservation Bill. Themoot question however is that can reservation

suitably empower women? Given that we have only 181 wWomen in Parliament,

ind 500 million outside, can reservation be an answer?
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551 Textand Context S

" The act;wsts in the pro-reservanon m0vement are.of view that thc whole idea -

behind the’ Women s Reservation Bill is to make democracy more real.
Reservation, however is not the ‘be all and end all’ of the women’s movement, it

- is only an attempt to transform thc traditional Indian psyche into one of v viewing -~ :

women not just as homemakers, but also as policy makers and professionals.

The prov1s1on of one-third representatlon in Panchayats and municipalities is-a
welcome -approach. towards women’s empowerment. The experience at the
Panchayat levels has revealed that far more women have entered the decision-
making bodies, and they have actually been able to bring about a qualitative
change in the functioning of the village panchayat. [ You should see the video on

" Women's Empowerment : A Succe.s's Srory to get an illustration of the points
~ made above]. o . v

- r‘

" The provision of 33 percent reservation in Parliament is a step further for the

upliftment of women and for making them powerful. It is an attempt not only to

* - be empowered; it is to be aware and effective as an agent of change. -

The passage of the 81 (in the changed circumstances 84"™) Constitution
- Amendment Bill {Article 330(A)], seeking 33 petcent reservation of seats for

women in the Lok Sabha and State Legislatures had to be deferred several times.
The fifst time the bill was introduced on September 12, 1996, discussion on it
was stalled. It was promptly referred to a Joint Select Committee the next day.
The main objection was the exclusion of reservations for women in minority.
groups, specifically the OBCs (Other Backward Classes) Again 1t was supposed
to be tabled on .Tuly 20, but it was held up. :
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~The bill seeks 1o brmg about revolutionary changcs in the composmon of the
Lok Sabha and state legislatures by reserving 33 percent of the seats for women,
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Some Ymportant Features of the Bill

s 33% §éat_s to belr.eser_véd for women in the Lok Sabha and State Assemblies;

* - one-third of these to be reserved for SC/ST women;’

* applicable after the dissolution of the House or AsscmBly existent at the

- time that it is passed; - |
“the 181 Lok Sabha seats to be rotated by a draw of lots;

. “bill not to apply to States/Union Territories where seats reserved for SC/ST

is less than three.-So it will not apply, in 10 States/Union Territories. -

'5,5.2 Overview of the Debate . '. -

‘The bill has exposed sharp divisions aniong political parties, leaders, activists
and social workers. While several of them, including women: MPs, activists and
professionals support the bill and assert that this is a must for strengthening the
fight against gender bias, there are a few who say that election to these bodies
should be based on merit and that there is no need to set aside a quota for women.

Traditionally, women’s. groups have had definite misgivings about qilotas_iri
legislatures-on the grounds that it Implies an artificial and not particularly
healthy gender-based demarcation and exclusivity of interests. Reservation
. was thought to be a negative comment on women fighting for equal status as

a concomitant of equal competence. '

[

We m_usf get our share of i:iowe_r! '
Courtesy : CSR, New Dethi.
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“We were opposed to reservations for ‘women in parliament till [ 988 ”’ says Brinda

" Karat of the Communist Party of India- (Marxist), “We 'wanted to see how it

‘worked at the Panchayat level first. When the reservations brought aboyt the
participation of moré than a million women, we thought this could now be used
to correct the social 1mbalanee and the under-representanon of women in
parliament and state assemblies.”

-Senior women’s rights leader Vimla Fa:ooq1 of the CPI (Commumst Party of
"India) contends ““we wanted women to come up in fair competition with men
and this.is why we were opposed to reservation 1mt1ally But we found that no

" party, however progressive, was willing'to give women their due or nominate
-women for elections. With the onset of reservations, they will be forced to give
election tickets which in turn will ensure greater participation. This will also
force an attitudinal change, albelt slowly, among the leadership,” she asserts.
Former Congress minister SheIJa admits that many of the women who have
managed nominations so-far are a- fall-out of the ‘Panva.r (w:fe/daughter/snsterl
W1dow) syndrome :

In this lqnd of pursmt of statutory equahty, reservanon emerges as the only credible
con'ectwe However, would not this effectiveness as a means of empowerment
be negated if family connections become the sole deterrmmng factor instead of
merit? -

Karat contends that reservatlons cannot be seenasa Bmhmastra’ It cannot solve

. all problems. But at least we can achieve the limited aim of correcting the gender

imbalance. We are not talking about an immediate change in the quality of politics.
But bringing women into publlc life will help in bringing about a social change.
Reservation is hot a panacea for women’s problems, but merely an instrument
for a w:der struggle -

Clearly a-friore strateglc lobbymg plan needs to be developed to. ensure that if
members of Parliament and their pparties are not in support of the amendment, .
-thelr eonsntueneles are, and ‘can be mobilised to speak out.in this issue. This
means: takmg the debate to the states, districts and village levels. A very strong
toll in suppoit of the 81% Amendment would be due to the success or the

‘ :mplementahon of the 73 and 74" amendments passed in April 1993 by -

" Parliament-whereby 33 percent of the seats in local governments are reserved
for women: The 73" Amendent refers to the village-area panchayats, and
the 74" Amendment to urban-area muni¢ipalifies, or nagar palikas. The
- case for the B1* Amendment is strong. Democracy at the grassroots (which is
already in motion) can be successful when there is representatwe democraey at
the ]:ugher levels. : : '

Reservatlon quotas will not brmg about radlcal changls overmght They
are a step in the right direction, which will work if other steps follow in the same
. direction. Women who are elected within the reservation quota must -be
accountable to the electorate-by answering signs’ of corruption or lack of
performance. Women's  groups, progressive organisations, NGOs and concerned

'~ citizens are now organised to help, support, women leaders and legislators.
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Women can accept new responsibilities-with support from their families,
communities and the state. However, this cannot be done without re-ordering
their traditional role as homemakers, which takes up much of their time and
energy. It has to be shared by men and the community. Thus the new legislation
-1sto be seen as a challenge to women and men and a fremendous new opportunity.

At the same time, thoughtful effort.‘é."arle. essential to ensure that the socialisation
of women and men changes, at every level. Women have to believe that they
have a contribution to make and can participate in the political.life of India, for

which they have to acquire appropriate skills. Men need to understand that Women

have been denied these .opportunities, but can reverse this by policy and
programme measures. _ _ . ' :

-

Justice Khanna is of the view that the bill méy be welcome to the extent to which
patronage can enable women to throw off the yoke of exploitation by becoming
cducated and economically independent. “But, not the way it is being done,
“He adds “bringing women straight into the vortex of high political system will

render the very system lopsided ‘and is, therefore, undesirable.” On the other-

hiand, Justice VR Krishna' Iyer, a leading legal luminary, comments, “Women
can be uplifted only by giving them political empowerment. Political
cmpdwerment begins with social and economic empowerment. Quota for
women is basic to gender justice”, he observes. ' '

Reservation for gender justice,
Courtesy : CSR, New Delhi.
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“Women constltute the vulnerable section of soc1ety They need awakening.
Amongst the people all over the world, women are least represented in power -
structure, have not been given their due share in the governance of the country,”
opines-Justice PN Bhagwati, former Chief Justice of the Supreme Court. He
calls the bill an effort in the right direction. It will enable the women to occupy at
least 30 per cent of the seats in Parliament and state legislative assemblies.

The bill is aimed at opening up possibilities for bringing about gender justice in
a society where women aré victims of inequity and injustice. Ever since it was
first introduced in Parliament on September 12,1996, there has not been a single
protest meeting or demonstration anywhere in the country against this Bill. People

in gefleral considered it a welcome step. They wanted Parliament to make the -
small beginning to give women an’ equal share in the political institutions of -

decision-making, and thereby, in public life.
5.5.3 The Possible Outcome

Women’s reservation, by bringing a large number of women SImultaneously

into public life will undoubtedly help to change prevailing social attitudes, which

see a woman as being an appendage to a male. It will help establish the rights
of women as independent citizens.

The women’s reservation bill is not meant to undo all the evils that dog our

polity. It has as its aim the reduction of the blatant inequality between men and

~ women in the legislatures. By reducméﬂus inequality democratlc process will

be strengthened ‘and both men and women will gain.

Th1rty th:ee percent reservation means, over 180 women in the Lok Sabha. That
is some number. Today the women members are quiet, subservient to the male
will. Except for the exceptions their contfibution to the proceedings is minimal,
their role in policy making negligible. But just as the few were bold enough to

" unite for the passage of the women'’s bill, the 180 odd will definitely have a'say

on many more issues concerning women, gender justice, human rights, and other
issues on which women, on an average, have always been more sensitive than

men. Gradually the few women who do get in without male patronage will insist '

on party seats bemg given to women who have worked in their constituencies or
can play a major rolein state legislatures and Parliament. Vested interests that
dominate party organisations today will definitely be challenged in the long run,
and it might not happen immediately but it will begin to happen as Soon as
women begin to get a sense oﬂﬂ'lelr own empowerment '

Itis already happemng And happening in thé remote vﬂlages where women’s
rights have no meaning. For the many women pradhans who Temain subjugated
to the male.will, there is the odd woman who has begun asserting herself. Two
years into the elections, one came across village after villages in Uttar Pradesh

where the'women pradhans were seen in action. In one village an older woman -
- had been_elected. Her husband Was around but she was busy asserting her

authority. It is already happemng She was sitting on the platform in an election
meeting, she gave a speech i in support of the candidate and she insisted on
escorting the candidate around the village. It was amazingsand no one around

LEISTIED




was aBIe' to,challenge her suthority. She was an old Muslim lady who knew-her

mind.In anpther village the women folk were heard asserting that theirpradhan
-~ was.a woman. There was a major sense of pride and pointing to the mud paths
cutting the village, the wdm,en in almost one .voice said, “all this will now be
repaired and .we will have roads very soon. We have a woman pradhan~you
- know.” In'this case she was a young, dynamic Hindu woman who knew her
mind and had begun asserting her status. Women will eventually break out of the
mould into which they have been cast by the male politicians. As gh'eir numbers
increase, and as they are assured of feservations they will not have to oblige the .

male politician who currently insists on personal haziri before he decides to give -
a seaf nomination. Reservation will definitely change the situation for the better.”
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/5.6 CONCLUDING REMARKS

In'this unit we have dicussed the emerging scope of and conditions for gender
- equality in India which can be initiated through the constitutional amendments.
At the outset-we discussed the various constitutional provisions for gender in
- which these were incorporated in our Constitutiori, We discussed the changes in

the development strategy in India where the perspective of development with -

- justice has been replaced. by, development with empowerment in recent years.
". The process of gaining power cannot be automatic. It needs not only pressure
from the below but also some significant initiatives from the state. The state
initistives are reflected in the way of various constitutional amendments expecially
- the 3% and 4" constitutional amendments. The §1% constitutional amendmeént

bill has also been introduced in the Parliament, The struggles behind this bill
and the various arguments made both against and favour of the same are also
discussed here. S C :

5.7 CLARIFICATION OF THE TERMS USED

'At:rocity_ ! P bg:hjéﬁéur or actjon that is-wicked ot cruel.
- ‘Amendmeént  : - correction, an addition or altqration fo a document, etc. _

5.8 SOME USEFUL READINGS =~ -

Kanhébiran, Va.sénth arid Kalpana (1 997) ‘From Social Actionto Poliﬁpa] Action; .
" Women and the 81% Amendment’. Economic & Political Weekly. 32(5): 1-7- .

- . - February: 196-197.. - S U o
Towards Equality: Report of the Comnittee. on the Status of Women in India.
b 1974, Ministry of Education & Socjal Welfare. Government of India, -
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Gender E‘l“““‘y Text ang Cantex The new measure for economic development is also closely reldted to the
’ ' - advancement of women, through its renewed emphasis on democratisation, good
- governance and the use of the market to direct economic development.

The first world survey on the role of women in.development was termed the

WID (Women in Development) policy approach. In'contrast to the welfare and

‘family oriented programme of the 60s, which emphasme women’s reproductive

X " role, the WID_ policy approach stressed the importance of women in economic
", . . and social development, linking up economic development with women’s
—_— ' emancnpatlon onthe agenda of natlonal and mtematronal development agenc1es.

The structural adjustment policies of the 80’s began with pnvatlsatlon of state
owned enterprises. The policies in their turn were based on the neo-classical and

- monetarist principles of economic theory that have dominated weStern economic
thought for the past thlrty years. C

W The movement towards ‘privafisation increases women’s chances of being laid _
: . off, lowering their employment conditions, because, in many developing

’ countnes, the private sector is the bi ggest employer of women.

_ Shou!tl they be left to the mercy of the market?
Courte.sy CSR, New Delhi.

This has resulted subsequently in'a deregulatlon of the labour market that left
' the market ‘completely in contro! of deterniining the price of female labour and
. the condlttons of female employment Therefore the scenario’calls for closer
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' scrutmy, at vanous levels-local to the global —of the policies by wh1ch the
. governments try to “alter the situation in favour of ut:llsmg and effectively
' remuneratmg women’s labour power Also calling for reorientation in this regard

| are various poverty alleviation programmes The prog:rammes have tobe sensntwe ‘

' to the: prevalhng gender mequahtles

,‘ The debates tum ar0und by now widely ‘accepted fact that women and- men

- experience poverty differently and getimpoverished through different processes.
Women are also drspropomonately represented among the ‘poor and do not
. necessanly benefit frorn the poverty allewatlon programmes

As fallout of these debates three actors have now come to. be accepted as

md:spensable to the framing of any economlc pohcy — the state, the market and

" the household. The International Labour Orgamsatmn (ILO) has beer trying to
co- ordlnate global opmlon for guaranteeing equality of opportunity and treatment’
- forwomen in education, Securing equal conditions of remunération and protecting

: female workers’ e5pec1a11y agamst conditions that prove a threat to pregnant .

women, It.is trying fo sensitise natronal decns1on—makers and the international

community o this end. ‘In-1981, the Equal Remuneration’ Convention and -

" Recommendation were adopted by the ILO thch as of January 1994 has been
rauﬁed by 120 member states : o , :
= 2 4. 5 Vlolence agalnst Women - o

' V1olence agamst woren 1s one of the major themes around thch the argument

. for women’s caise is most: strongly placed. The' statistics on atrocities against -

" women in the form of sexual—harassment all over ‘the world is shocking enough

to make this plausrble Thc argument agamst gender vrolence needs to be placed

* forcefully in most of the cotniries of the world. Popular culture reflects the
_lemency aﬂorded to the raplst and the contempt shown towards rape v1ct1ms

In 1979, The UN General Assembly adopted the Convennon for Elmunatron of
AllFormis of Drscnmmauon agamst‘Women (CEDAW). The convention, though

,comprehenswe in many ways ‘never sPecrﬁed or singled out vnolence agamst '

- woines. LT e

It was'in- 1993 on’ the recommendanons of the Commission on.the Status of
Womer, that 'the General Assembly adopted the Declaratron onthe Elimination
~ ‘of Violence Agamst Women, as v101atlon of human nghts Article 1 of the
declaration defines “violence agamst women as any act of gender based violence

‘that mlght or does tesult in physical, sexual or psychologlcal harm or suffenng

to women, p]us threats of such acts, occurnng in pubhc or pnvate life™.

The Fourth World Conference on Women observes that violence against women
_essennally derives from the lower status-of women in the family and society.
The campaign for protectwe measures has.access to statistical records, which

. show crime ‘perpetrated on women all over the world. For ‘example in South -
‘Affica a woman 1s raped ¢ every 90 seconds totalhng approxrmately 3,20,000

R
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" The Commiss

-identi.fyjﬁg;iﬁlpoﬂant sectors of critical action for women. But while such efforts
‘wer going on at the government level the complex socio-economic reality became’
-evident: whether it was in relation to the condition of women in the informal

sector, or in terms of the social backlash as in the case of mdjor issues such as

. Shah Baro, Roop Kanwar, female infanticide, etc.

holistic multi-dimensional approach towards empowérment-of women, taking
up cudgels. against legal, social, cultural as well as political “barriers to their

advancement.

was difficult to achieve the goal of empowerment, equality and equity. Therefore,

. special emphasis was laid onpolitical empowerment of women.
" '6.2,2" Composition of the Commission
* The Néﬁdhal;:COmm_i;sioﬁffpr Women Act 1 990 states:

The Central Goiremment s_hzill.'qonstiiti-te a body to be ‘l‘cno{\gn a$ the National

Commission for Women to exercise the powers conferred on, and to perform the

Jfunctions assigned to it, under this'Act, -
The Cdmhlissipﬁ shalllvcopsi.st'bf: _Five Menibci":; to be nominated by-thé.

- Central Government from amongst persons of ability, integrity and standing who
- have had experience in law or legislation, trade unionism, management of an

. 'The women’s movement gave birth to the National Comniission for ‘Women in -
- 1992 which provides @ platform for reléasing the aspirations of millions of women

all.over the country and enables-them to participate on an equal footing in the,

" -development process of the country. As an autonomous statutory body, the -
- Commission has worked since its inception towards this goal. It has adopted a

- ‘The Commission undertook -feview: of various laws affecting women and -
-sponsored several studies on socio-economic conditions of women across the
country. And realised that unless women got an equal share in political power it

iridustry or organisation committed to increasing the employment potential of |

women, women's voluntary ‘organisations (including, women activists),
administration, economic development, health, education or social welfare.

A Mé:’hb_er-ls_éc:é'tai-yito be ﬁomipated-by_ the Central Government, who shall be-.

iy An exiq'grt'? in the field of management, organisational structiire or "soci_a]. _

‘movenient;jor - - -

ii) - “An officer who is'a member of a civil service fof he Union or of an all--

India service. The Central Government shall provide the Commission with
such officers and employees as may be necessary for the efficient

" performance of the functions of thie Commiss_ion‘ under this Act. -

ioh may appoint such comrhittees as maj{'be ;fecessaf;{'fdr- deéli'ng

. with special issues taken up by the Commission from time to time., -
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_ 6 2 3 Functlons of the Commlsslon : o j: :

r

'. 1) The Comm1ss1on shall perform allor any of the: followmg ﬁmct:ons namer -
LR mvestxgate and examine all mafters relatmg to the sajéguards prowded

for women under the Constitution and other laws;

e - 'fpresent to the Central Govennnent annually and at such other times’

" as the Commlssxon may, decm fit, reports upon the workmg of rhose
IR '-‘safeguards e T, -
~s  make. recommenda;rom for-the effectlve lmpIementatlons of those
o safeguards fori 1mprovmg, the condmons of women by the ‘Umon or
" . any State;’ :

. _rewew frofi txme to tlme the exxstmg prowsnons of the Constltunon

'and othér laiws affectmg worfien and recommend amendments thereto
S0 as to suggest remedial Ieglslatlve measures to meet any lacunae,

S madequac1es or shortcommgs in such legislations; ~ ,
'« take up cases of violations of the provisions of the Consututlon and of
© - -other laws relating to women with the appropriate authorities; i

.« look into complamts and take suo moto notice’of matters relatmg to -
- i) deprivation of women’s rights;
i) - nén-implementation of laws; L ~

... i) -non-compliance of pohcy decision; : .
e " call for special studies or investigations into Spf:ClﬁC problems or

" situations arisingrout of dxscnmmatlons and atracities against women

and jdentify’ the, constramts 50 as. to recommend strategies for thelr

' '_removal '

e g
eglsla ve measures,

remedml -

ar
J,d'

,an'd den;al of women s nghts

eithe | persons on
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- UNIT 3 FORMS OF STRUGGLE FOR GENDER -

EQUALITY

e I-descnbe the. process of evolutlon of gender equahty,
» explain the historical background of the emergence of women’s struggle for -

%
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'3.4.2 “Women's Struggle within Mass Movements and Larger Orgamsatmns
. 3:4.3 The“Autonorhous Wonten’ s Movement”
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3.5 . Concluding Rentarks
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37 Some Useful Readmgs

-3 O AlMS AND PURPOSE

L There have been various types of strugg]es for gender equality in India. Many a -
. time these have been parts of larger struggles of society and some of these have
. - also taken an autonomous form. In ‘this unit we shall try to present a glimpse of

these struggles. Thus afier reading this unit you should be able to:

gender equahty in Tndia;

| K . analyse the’ various forms of st:ruggles takmg shape in our society for gender

equality;and.

« discuss the commonahty and dlfferences between t.he various forms of =

women s struggles in Indla

3.1 INTRODUCTION

. i .
Th1$ umt wnll fa:mhanse the learners with the basic-concepts and landmarks in
women’s struggles for equahty in India. While we begin with an international
background to the women’s-movement, the unit ‘contentrates on women'’s
struggles in India in the modern petiod. The issues and various strands in these

> struggles are analysed and we end with a review of current debates within the

movsEmam
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women’s struggle in India: It is expected that you will be able to arrive atan . "'0_'_“'(?;::3:"&8:: If;;
mtelllgent posmon on these matters on completlon of this umt .

Tnunits 6, 7 and 8 of the Foundatton Course of this programme we will discuss

) the women’s movements which have taken place in various stages of our history.

. “You should read t.hose units to get greater detalls on the issues presented in ﬂ’llS
chapter. :

3.2 EVOLUTION OF THE lDEA OF GENDER ~
EQuauty | C o T

. The 1dea that women -and men are equal members of humankind has taken a
B long timé to'be accepted in modem human htstory It has taken even longer for .
. the’ concept of gender to be understood as a system of social relations that is
demgned to keep womer ina subordinate’ posmon

~..The hegmmngs of the idea of gender equality are to be traced to the age of
“enlightenmen ” .in Europe that led to the breakdown of feudalism and to the
outbreak of the French Revolunon However, the early. phllosophers who
proclaimed the “RJghts of Man” were' not necessarily sensitive 16 the need to
consider women 4s. equal human beings, and it was writers like Mary,
Wollstonecraft who stated the case for equa] opportunities for women in her 18®
_ century publication de:car:on of the:Rights of Women. Since the ideas of
enlightenment have no frontiers, they spread across the Atlantic to the northern
continenit of America where the Amierican War of Independence was seeking to
establish a republic. It is interesting to note that when the new constitution ofthe-
. -United States of America was being drafted, the question of voting tights for
. women was raised b y Abigail Adafns (1744-1818), the wife of John Adams, one
.. of the founding fathers of American constltutxon It is also interesting that the
1dea met with ndlcule

: 1‘5 :"1, m a letter to her husband in; 17‘26 urged that in the new. code of l;,ws,
‘he hould “remember the Iadles”'and not th unlumted power in the hands of

97.39@”&‘5“’"‘ '

A
2Ll e i g

LU . -39

L=




" Constitutionat Founditions for -

Gender Equality in India -

-6, 4.1 Women in Prostltutlon

"6 4%.2 Scheduled Castes, and Tnbal Women

'Dunng the post-election period; desplte a polmcaj scenario not conducjve to

giving the necessary representation to women, the NCW along with various
;women s gtoups got the Bill mtroduced in Parliament and contmues to lobby for- _

_lts p'lssage

V} AR TR

'-'gtesented N the text ofr

| 6 4 AREAS OF ACTION FOR THE MOST OPPRESSED

"AND MARGlNALlSED

The NCW has 1dent1ﬁed several areas of actlon for the oppressed and margmahsed N

women. Some of the areas of the: aetlon may be hlghllghted here

The Comxmssnon has 1dent1ﬁed the followmg as its- objectlves for women in .
_ pl’OStltthlOl‘l - . : )

_1) cOntrol and’ pI'CVCI'lthIl of trafﬁckmg of women and ch1ldren mto

_ prostltutlon, I : Cot :

2) a humane _]ust and supportwe treatment ensured to the women in
S proshtutjon who are hot the cnmmals but the target and survivors ofa

“criminal’ system, ' :

3) . ensuring mnnmum faeilitie's for hcalth care fo a.h'e women and thei_r '

- ehlldren - Lo
4, reductlon of vmlence upon the women and c}uldren

'5). . educational support for children. of: women in prosutullon

6) provision of amenities such as shelter: and housmg, ration cards, etc
R ,forgmg a multi-sectoral allignce that W111 mvolve amore redlistic, sensnwe

* and effective response; -

. '8)_ rehabilitation and care 6f women 1n prost1tutxon,

9) :'- _ehmmatlon of abduction, rape and sexual abuse of children and lobbymg
* .. for laws against abduction, abuse and rape of children;

) 10) . 1dent1ﬁcat|on of traﬁickmg routes in collaboratlon with SAARC countnes

The exammauon of several cases throughout the counh'y, or example the tragic- -

experience of Geeta Rathava, a tribal woman who was living in the Rangpura
‘Ashram, Baroda Distt. and similar cases, made it amply clear to NCW that the-

: weaker sectlons of Indlan soc1ety have not beneﬁted enough from the development

S
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' programmes. Therefore, the NCW decided to bri ng to attention women from the

-Scheduled Castes, Scheduled Tribes, Minorities and the Backward Classes. These

women suf¥e £ a1 warious types ol aczlth problems relating to malnutrition and |
under-nowrisianent. The NCW is aking necessary steps for removal of
occupational health hazards. The Commission decided to.observe the 50t year .

of Independence as the ‘Year of Geddéf_Eiqualit){ with Social Justice.’
‘The _oﬁgéihg'work that tl_'ie NCW is dgilr-lg_an‘mng tribals is as follows:

e the filing 6f FIRs on a't-r-(':acities agaii_fst tnbal ‘women _ti:at wére‘brought to.

their notice; T
_ ® setting up of gramin mahila (village women’s) banks for the tribal women,
and o T o ‘

' » self-employment: schemes in non-farm activities.

'6.4.3 Women Under Trials/ Prisoners e
The NCW, r:ﬁakes_ impoftaint interventions in the c:,ase of under trial. woman
prisoners in jail. That they ate not unnecessarily harassed by policemen. That

. they are also given legal-protectio;_l as and when necessary.

S.e-veral, policy changes and measures have been recommended bythe NCWe.g.

.exclusive jails for women with total women staff and the holding of jail adalats
for speedy justice for women under trials. " - : ' ‘

_6._4.4- ._Widows and Destifﬁfe'Wohlgn

“The NCW visited the widov: of Brindavanand Mathura. They have beei workiag -
-actively for the welfare of widows. A study ‘on the status of the widows pointed -

“out that a lot of them are mole'ste_cl on the streets and ashrams. Based_o‘ﬁ these
“findings the NCW suggested the establishment of a short-stay home with

‘provision for vocational training in Brindavan.
6:4.5 . Physically and Mentally Handicapped Women

Let us take a note of the story of Neelam Katoch, a blind girl from village Plahie
in Chamba district. in HimachaI'Pfadésh."Neela;n had -applied for the post of a
‘teacher advertised for- visually: handicapped. All thé 16 posts advértised for
physically handicapped for recruitment for the post of teachiers were filled up by
blind male candidates: -~ - . o T T

The NCW’s 'Cohlﬁlaint'CéI_l took up'this case-and has dealt with it sucqesjsﬁlll-y.

Then there is the incident of Anamika (not th'c_' real name)— a perfectly sane.
woman whose husband, by using the mentdl health act, tried toputherintoa -

mental asylum. She appealed to the NCW for help arid the Commission intervened
“and-helped rehabilitate her. Through this-incident, the plight of sane women
' languishjng ifi mental homes was taken up by the Cc';i:q;nission. ' :

The National Commission for
’ .. ~Women (NCW)
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C‘omtilulil-mal Foundations for .
Gender Equallty In India.

)

‘.6 5 SOME IMPORTANT RECOMMENDATIONS OF

‘THE NCW

The NCW has made 213 recommendatlons to the Govemment of India. The

recommendations are based on the real life stories of the average woman in
India. Since it is not mandatory on the part of the government to accept and
implement these recommendations, these remain mostly advisory in nature.
However, these recommendations are very crucial from the v1ewpomt ofwomen’s
movement in India. These well-articulated recommendations can be used as the

‘basis of women’s empowerment and development in our society.

Some of the.important recommendations of the NCW are given below:

6.5 'l Law and other Legislative Measures

. ' Same prov1snon of the Dowry Prohibition Act, bemg agoravated forms of
offence relating to dowry, may be transferred to the Indian Penal Code and -

Code of Cnmmal Pracedure.

» Persons gwmg dowry (because of force and extortlon) should be excluded.

~ from liability: -

e Persons engaged in negotiations for dowry extoruons should also be made
liable along with those demandmg and taking dowry. This offence should be
made cognizable.

o The Indian Penal Code should be. smtably amended to give enhanced

punishment from 3 years to 7 years for the offendmg husband or his relative
‘subjecting a woman to cruelty.

~ o ThelIndian Evidence Act, 1982 should be suitably amended so as 16 shift the
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burden of proof to the accused in case of persons charged with the offence
under Section 498B of the Indian Penal Code. : '

List of presents given by the parents, relatives or friends at the time of marriage

should be registered. _ _
The Hindu Marriage Act, 1955, should be amended to make registration of
marriages under the Act compulsory.

Marriage expenses in no case shoﬂd-ex_ceedZO% of the annual income of -

the parents/guardians of the bride.

Sati Prcventibn

- Since a pcrsbn committing “sati” is'in fact a victim, Section'3 of the Sati
. (Prevention) Act should be dropped. The offence of sati murder and its

glorification should be included inthe Indian Penal Code, the Code of Criminal
Procedure and the India Evidence Act. ' '

Sale of Minors and Child Marriage

Selling and ‘buying of minors per se must be punishable.‘"I.‘he Child Marriage
Restraint Act should be amended to provide protection to a minor.

6.5.2 Violen_ce against Women

Reviewihg/monitoririg bodies set up at district level to deal with compilaints -

of violence against women should be strengthened with more powers,
appropriate status and financial and staff support. In states, where no district

“level mechanisms exist, suitablé bodies should be created immediately.

A special scheme should be introduced by the Central Govemnment to provide

~ financial support to NGOs for dealing with cases of violence against women.

Women’s Cells/Women’s Police Stations should be set up in every town
having a population exceeding one lakh and should be provided with adequate

- powers, funds and staff.

A gender sensitisation modulée should be incorporated in all the training
programmes for police, prosecutors, magistrates, forensic and medico — legal
personnel and judiciary. : '

A legal provision should be made to confiscate the property of the culprits
.(husband/in laws) in every case of dowry death. : '
.At block and panchayat levels, spcial action groups should be formed and

empowered to register and forward the cases of violence against women
taking place in the area to the police*and courts and help victims get
appropriate rehabilitation. ‘

Social recognition should be given to boys arid girls who marry without -

giving and taking of dowry-by offering them suitable incentives, facilities

- and positions. e , : _ .
Curriculum at school and colleges should appropriately include some of the

salient legal and constitutional features and provisions to deal with the cases
of crimes against women. '

N

The National Commissian for

Women (NCW)
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Constituticnal Foundations for
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-® In case of a rape reported by the victim, the burden of proof to the contrary

should be on the accused. _
» When a women dies an unnatural death the burden of proving that it was not

unnatural must rest on the husband or the m-laws with whom she had been

normally res1dmg

'6.5.3 Promotional Work for 'Einp;iwerment of Women

a) Political Empowerment

The Central and State Governments should take. suitable action to introduce
reservation of 1/3" seats for women in Lok Sabha and Rajya Sabha and in State
Leglslatures

I order to operationalise the 73" and 74 amendments of the Constitution, it is
essential to (i) generate awareness and motivate women with leadership potential
to contest the elections, and (ii) train these elected women to functien with
competence. The Central and State Governments must formulate and effectively
implement specific schemes to: : ) b

Learning to raise voice in the Panchayat: Play-ground l'or grass-roots poht:cs.
Caurre.'.y Asha Misra, Bhopal
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- of the Panchayats and local bodies and design specific information to reach
women and the community ip the rural areas; . - ' :

* programme for the elected women to empower t_hcrﬁ to particiﬁate eﬁ'ecti.‘-/t:_ly

- , soncemns at the grass root level, - -

:in'the governance. of the Panchayats/local bodies. The scheme should be
. adequately funded and.conducted in'collaboration-with NGOs possessing
" the required capability; = ST s '

- ® a gender sensitisation component should be-incorporated in the existing

‘training scheme for elected representatives of Panchayat and local bodies to
generate consciousness and to exhort them to focus on women’s issue and

_b) Economic Empowerment \ |

"The Central Govemnment, Ministries of Finance, Labour and Industry and th

Planning Commission should undertake a survey/study of the impact of structural

- adjustment programmes on the poorer section of women and based on the findings

thereof, implement remedial measures to mitigate the adverse effects on women,

In the services under theten&zil Government and Sfate Governments (including

the Police and the Judiciary) and under the Public Sector Undertaking as well as
autonomous Government-funded bodies like Universities, 30 percent of the posts
. atall levels should be reserved for-women, for a period of 10 years, Provision of -

. a) E_Iﬁployﬁnept '

following facilities to women workers shouild be made obligatory for employers:’
- (a) transportation; (b) creches; (c) separate toilets; (d) canteen facilities; {e) -
* recreational break/facilities; (£) safeguards against harassment at the work place.

_ '6.5.‘4 Planning Process for 'Socio-economic-De\#elobm_ent of

Women

Special attention should be giver. io the training of handicapped women and
development of modules for their economic progress. - | _

. Appropriate training programmes to suit the specific needs of women should

" be organised by all the institutions enpaged in training farmers. -
-Suitable database on farmwomen's'hould‘bé developed. Towards this end, a
cell for women’s studies should be established at-the National Academy of

* Agricultural Research and Management at Hyderabad or any other convenient

. centre. - B . o S ;
.Women generally have a rich knowledge of indigenous technologies tsed
both'on farm and at home. Such information should be documented.” Also

. these should be refined and blended with modern technologies to improve
-their effectiveness. - = : L , .

-~

LI

A comprehensive legislation sh'oﬁld_ be enacted to safeguard the interests of

women engaged in the unorganised sector, A social component may also be

included in this législation to offer health insurance, accident cover and - .

subsidies at.normal as well as at time of natural disorders/calamities,

s

spread consciousness regarding the mandatory quota fof womerniin elections ~ The National Commission for

.~ Women (NCW)
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b) Moblllsatlon ot‘ Women _ o _ °

. Sooxo -economic empowerment of women'should be vrewed asa two way process.
~ Constructive activities to recognise women’s role,should be accompanied by
effective interventions leadmg to the community 1ntemallsu1g theidea of women’s

empowennent for-its progress ‘and development.

_©) ‘Women in Slum Areas

Ma]onty of women in slum areas are involved in product based activities.

“They should be encouraged.to form co-operatives-for self-employment

The potentlal labour force should be involvéd in modern occupations like
dyaa, semi-nurse, beautician and the preparation of electronic and electrical
goods, commercial items like sportswear, designer garments etc. )

Provision.should be made for supportive services like remedial teaching or

day schools for girls where homework and other learning needs are taken. .
_ Wherever ICDS Projects are not located near primary schools, they should.
- .be set up in close proximity with schools.
Education of girls should be free and compulsory up to elementary levels as

it is a fundamental right.

“Publi¢ health system should be more sensmsed to women specific issues.
. Reproductive health rights should form a part of human-nghts and accessnbnhty

for therr ﬁ.llﬂllment shou]d be obhgatory on the part of the state

6 5 5 Populatlon Policy

In view of the increasing gap betweer incomes of poor and rich and damage'

to life support systems the Minimum Needs Programme needs moddicahon
to include:” -
i)  child care centres;

iy free and oompulsory education;
i) adequate provision for skill formation of girls along with earn and learn

opportunities; -

,_lu) physical security of girls for attending schools training mstltutlons

. étc.'should be ensured. Some limits on consumption of water, especially
" ground water, fossils fuels and other finite natural resources too should
be specified.

A comprehensive health package should be developed by an mdependent.. :

body, possibly under the direction of Plannmg

“In respect of reproductive health c¢are, it isnecessary to take careful steps for
- improving infrastructure and to bring about a-comprehensive reproductive

health care in the more backward parts of the country on a priority basis.
Measures to prevent, detect and manage hrgh tisk pregnancies and. births
should- also include. provision for care of pregnant women suffering from
diseases like malaria, and wori infections.

. Methods tested scientifically and approved only should be made available to-
~ people, Testing of drugs should be in the hands of the Dug Control .
B Department, who should exercise strict control on their- marketing.
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Speclal awards may be given to the panchayati raj institutions for compu]sory -

i registration of marriages and eradrcatron of chlld marnage dowry ‘female,

)
' b)
o)

9

i

infanticide, illiteracy ete.-

" Measures stated in the Natlonal Populatlon Policy.to ensure adoptron of two- _

child norm by the: state and central: government, employees require debarring

. of those who-have married before the Minimum age and restnctlons on .
- promotion for those having more than two cluldren
. An effective means of generating ‘awareness would be, inclusion-of soclally

relevant messages in.all. advertrsernents in the media;

" .An independent 1nter-d1sclpllnary expert, committee should be set up at:the

Centre under the charge of Department:of Women and Child Development

' to scrutinise Social and ethical implications of the bio-technologies and new
" . technologies. that concern: reductlon of fertlllty and technologlcal changes - -
. Idesrgned to overcome rnfernlrty

6.5, 6. Educatloanollcy

'For 1mprov1ng eduoatron for glrls especrally n rural areas 1t 1s recommended
. that ’ ‘ _ , _

mtenswe awareness generatron actmtres be taken up,
change in societal athtudes towards girls’ educat:on be brought abour;
educational policies may be criented to take care of specific needs and

-requirements of girls and womien, partrcularly in their socio-economic context;
economic policies should be geared to improve employment of women and . _
* their earning capabﬂrtres 50 that the parental attrtude towards girls’ educatron ,

becomes more, favourable

6. 5. 7’ Women belongmg to Specnal Groups

Seheduled Castes and -Scheduled 'Ihbes

Attentron should be focus"ed on talong necessary action for rernova] ofthe
occupational health hazards assocrated wrth theé worlnng environment of SC/

ST Women.

- Tribal Sub Plans and Scheduled Caste Component Plans should give speclﬁc R

. .attention to women’s-concerns under health, educatmn economic

,development and other social services sectors. -
The: Integrated Rural Development Programme and the other poverty

. allevratron programmes, "where coverage of SC/ST ‘are specified, ‘should

accord due priority to SC/ST women and.not be restricted to men;,
The data available for tribal'women regarding various indicators of health
should be compiled and a special round of NSSO/SRS may collect data on

. women particularly tribal women.
A comprehensrve review of existing educatronal services and factors aﬁ'ectmg :

dropout rates- of tnbal g:rls should be done a.nd a strong t.heoretreal database

" generated:

The National Commission for

Women (NC'W}
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Have they been fntegrated with the development process?
Caurtesy 3 Asha Misra, Bhopal.

‘ The sub-plans in the approved integrated tribal development project areas

should be reinforced specifically for employment of tribal women.
The unique socio-economic-politico-cultural matrix of each tribal community
should be recognised. The educational contents for tribal communities should

 be related uniquely thereto. Care should be taken that no gender bias gets

reflected in the textbooks. -
Conspicuously low tribal female literacy pockets should be delmeated and

* appropriate strategy for raising literacy levels adopted.
A need based review of effectiveness of incentives like scholarships, unifomms, .

books etc. should be taken up prior to undertaking a wider reach out. In the
case of tribal girls, particular attention may be paid to social security, physncal
needs and recreation.

‘Local language as medium of instruction is cricial in the initial stages for
the educational progress of tribal people. It assumes greater importance in’

the realm of female education smcg tribal women and glrls have httle

.interaction with the outside world.
In keeping with the practice, qualified tribal women should be appointed-as

education officers, police officers, post-masters etc. A minimum of 33 per
cent should be reserved for women for these posts.”

Local tribal women should be appointed as teachers. Those who are not trained-

should be provided with necessary teachers’ training.
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In tribal areas there is"ri_f_:_ed for close coordination, co-opetation and confidence ~ The National Comamizsion for

o s ' : . L Women (NCW)
- building among governmental machinery, non-government organtsations and _ :
the people. R I -
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6,6 NCW: AN APPRAISAL .. L

- The NCW has completed seven years of its existence. Even during its short span
of time, it has been able to make its existence felt in the national arena. Over the
years.it has organised a se_rig's-of workshops, cpnfefences_, debates and meetings -
on several issues of women, Some of themi-are. mentioned below: '

e National Conference of Iﬁspeétpr General of Prisons;

'® Meeting with State Commissions for Women on Review and Netwg;king of

.. Activities; SR

-e.. National Meet on Rehabilitation of Prostitutes; L : _

*". Discussion on Banking and Credit Needs of Womerfiand . . e
¢, National Debate on Codiﬁ¢ati9n"of Criminatiori Laws Related to Women,

a) "The National Commission for Women convened a seminar on “Empowenment
- of Women - A Special Focus on'the Role of Saathins”, at Jaipur in Qctber
1996. The seminar wag organised-to discuss the Tuture of Saathins — the

- grassroots level women workers in Rajasthan — and create awareness about .
their role as the most powerful agents of women’s development and change

at'the ground levels. Members of the NCW inet leaders of various political
parties. To emphasise the increasing role of women in the 1998 elections,
the NCW is said to have submitted a set of slogans and Jingles to Doordarshan

tobe featured as spots, These were very effective in miobilising public opinion,
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. _operational instruments. It would be more effective if it is vested .with some
. more mvestlgatwe, prosecuting and 1mplem.entmg powers within the broad.

t Parhamentary system of democracy

NGO _- - Non-Govemment Orgamsanon )
- NHRC _. " National Human Rights.Commission.*
: NSSC)5 _ Nauonal Sa.mple Survey Orgamsatlon R

5.9 soms uszruu. READINGS

. Government of IndJa., (1 990) The Nanonal Camm:ss:on for WomenAct National

- . I.',SO

 issues. .

‘ 'The NCW) was ‘set- up speclﬁcally to be:an autonomous statutory body,
B 'mdependent Comn:ussmn that would have the ‘independence’ to interact with -

 that it would be particularly dxrected to. redress discrimination against women,
_ i'the mequallty between men and Wwomer across all ‘oamers

~ Inorder to perfonn thls role ofactingasa guardran of women srightsto prevent _
" as well:as to make amends for mjustlce done to women; by definition it has to be -

- 6. 8 CI.ARIFICATION or THE: TERMS useo

Through its. actwmes the NCW has been able to increase awa.reness amongst :
women'and people'at large on the roleand functioning of the NCW as an effective

instrument of change. Its initiatives have encouraged better social mobilisation *
.+ -of women and effective group action at various levels. In many cases it has been _
" ableto prowde speedy justice to women. The-NCW’s sustained-interaction with )
. NGOs — government officials — resulted in reaching outto women at all socio- -
‘gconomic levels, mcludlng the grassroots level. Nowadays, NHRC, SC/ST

Commissions, Media personnel, NGOs, Government Departments, seek to use
the NCW asa Resource Centre for Informauon and know—how on women 8

6 7 CONCLI.IDING REMARKS

the government ~ thie state as well as society accountable for womén’s condition.
It was even thought at one time-to model it on the concept of the Lok Ayukt S0.

genuinely independent both id its ‘constitutional constriction as well as in its -

framework of our constitutional scheme sof ]udlclary and executwe ‘and

Commission for Women.. New Delhi. :
Govérnment of India, (1999) National Commission Jor Wamen In Pur.smt of

Justice, Empowermem Eq:zahty, Recommendanons', and Imnanves of the
- NCW 1995-1997 New Dellu ' : _ "
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':Z”-Blocx INTRODUCTION -
. BLOCK 3 LAWS AND LEGAL REFORMS FOR
| " - GENDER EQUALITY

. Inthe earlier blocl\s you have been exposed to the Constitutional and Leglslatlve
~ ‘Foundation for Gender Equality. Havmg studied this, the emph3315 has-been pul
.on the Constitutional, foundations for Gender. Equality-in India with special

. reference to.various Mandates and Ommissions as well as different Constitutional -

Amendments: The preseént Block deals with the laws and legat reforms for gender

equality hlghhghtmg the aspects of Special Mamage Act, various forms of '

', violence women encounter intheir lives, labour laws etc

Unit 7, bemdes understanding the marnage system and lhe tights of succession §

and maintenance among Indian women, tries to acquamt the students with some’ _

aspects of legal reforms affeclmg the status of women in India. The rhain focus
of the Unit is to highlight the interface between the secular laws-and that of the

personal laws. After going through this unit, you would also realise the necd for °

the immediate- unplcmcntatmn of the Uniform le Code.

Unit 8 focuses not only on the vatious forms 6f vlolencc mcurred on womcn but
© an attempt has also been'made to undérstand and explain the'meaning and scope
of "Violence  Against Women". Varions -facts related to violence have been
. supported by vital statistics. Moreover, violencé against the girl-chiid in particular

. is covered under each form of violence described. An urgent-need for a stricter

o - law is felt in the sphere of "Domestic Violence". Registeration of crimes has’
-, also. increased (wlnch is 1 welcome: step) and 50 is .the awareness of legal

'pr0v1510ns of women's nvhts _ K

- In Unit 9 we have tned to 1ntroduce you to various hbour lawe in the context of
the prevailing working conditions in which women workers work and whichare -

_ctucial to protect the intetests of Women-as workers. This unit also highlights
some- constititional safeguards provided for the women workers in India and-
_how far these reforms work towards gender equality for women, both as citizens
- and ‘as workers. As you are-already aware, in most of the under-developed:
* ‘countries women work under oppressive working conditions in the unorganised

sector, therefore, they are entitled to have special protection in society for their -

- development and empowerment. This unit also focuses on the various labour
laws covering social security, welfare, working conditions of women workers.
etc. At the end of the unit, problems related with implementation of labour laws
have béen dis¢ussédd to focus on the ineffectiveness of the laws in controlling
the growmg atrocities agamst women or ensuring equal ri ghts for thcm

. Unit 10 dISCUSSBS the laws and the schemes introduced for ensuring social security

. .in India and its role in achieving gender equality. It focuses not only on the
social secunty movement in India but also. tries to. hlghllght various legislations

- and:government promoted schemes for ensuring social security. This unit is
infact,.a contmuatlon of the other units which center around various issues relatéd

to laws and legal reforms for gender. equallty through political and personal :

laws, criminal laws, labour laws and laws ensurmg socxal secdnty







UNIT 7 LEGAL REFORMS AND POLITICAL
COMMITMENTS: SECULAR VS.
'PERSONAL LAWS -

.C‘ont(;nts

7.0 Aims and Purpose
7.1 Introduction - ' :
7.2 Law and Status of Women: A Historical Overview
7.3 TheMarriage System . :
' 7.3.1 Special Marriage Act, 1954 |
7.3.2 Conditions Relating to Special Marriage Act
7.4 Hindu Women and Succession
' 7.4.1 "Position of Hindu Women Before, 1956
7.4.2 Position of Hindu Women After, 1956
7.5 Muslim Women and Succession . - -
7.6 -‘Succession Among Christian Women
7.7 Maintenance =~ -
7.7.1 Hindu Women and Mainlenance_ )
7.7.2 Muslim Women and Maintenance
7.7.3 Christizn Women and Maintenance
7.8 Concluding Rernarks .
7.9  Clarification of the Terms Used
7.10 Some Useful Readings '

7.0 'AIMS AND PURPOSE _

. The main. purpose of this unit is to acquaint yon with some aspects of legal
reforms affecting the status of women inIndia. We have selectively identified
few Jaws relating to marriage, property and inheritance to point out the interface
between the secular credentials of .our country and that of the personal laws.
After reading this unit, you should be able to: - )

. Present a historical overview on the legal status of women in India; -
explain the various laws governing marriage in various religious comrmunities;
examine the various provisions of the laws governing inheritance ;
discuss the laws relating to maintenance among various religious communities
in India.” T ' '

7.1 INTRODUCTION

Societies in Indiz_i are céugl_lt in the thick of dilemmas of tradition and modemity.
On.the one hand we have the whole gamut of inherited cultural realitics
. represented by various religious beliefs, values and traditions. Onrthe other hand,
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Laws and Legal Reforms for

"Gender Equality

, educatlon and worked as teaehers

we have secular law of the land — that s, our Const1tut10n The- Constltutron of
India mamfests the* form and dlrectlon of our secular credentials“and
commitments.’ ‘Fhere are various personal laws' deﬁnmg the inner boundaries of

~ socio-cultural actlvmes of various rehgmus groups; This unit explains the inter-

relationships- between the secular ‘committhents and personal laws of various

religious communities of our country. This unit begins with an historical-over- .
“view of the legal status of women in our society. We have specifically focused

on the areas of marriage, inheritance and mamtenance Let us read this tnit

‘carefully.

7:2 LAW AND STATUS OF WOMEN A HISTORICAL
"OVERVIEW

. -,-The_ constltuency 'of women has been frequently beétrayed by society, its laws, '

and by the government. The root of this discrimiration lies within the socio-
religious system of society. Right from the stage of birth of the girl child, if she
is allowed to be born at all, prevailing social attitudes have a crippling effect on

her capabilities, roles, and opportunities within the family, the community and

the larger society. The whole patniarchal power structures of Indian society are

" the reason behmd the low status of women, Wthh need 5pe01al attention.

A‘ccordmg to the Shastnc Hindu law the inferior sc}elal statos of women is w;eH
known. Manu stated that a woman is not entitied to independence for the father -
' protects her in her childhood, the husband protects her ir her youth and the son

in her dld age. Baudhayana laid down the general doctrine relating to the
incapacity of woman to inherit as she lacks strength or prowess. Only by virtue
of special texts, a limited number of femate heirs were entitled to inherit in 2

. limited way. But the position was not same. during the early stages. In the Rig-
* Vedig civilisation, to an extent upper caste.and class 'women enjoyed a better

~ status than in later-times, and they could own property also. The wifeé was given
‘a place of honour and partlmpated W1th her husband in rellglous ceremonies.

B " The posmon enjoyed by upper caste and class women in the ng—Vedlc penod
' detenorated in the Jater Vedic cwﬂrsatron They were denied the rlght of
. inheritance’ ‘and of ownership of property. Even the earnings of women becarme: -

the propérty of their husbands-and sons. However, women contmued to receive

‘ Durmg the Buddlust penod women were not denied leammg The)r took active

part in public life, but did not enjoy the right of Vedic Studies. The position of
women really deteriorated in the Gupta Age and it was, durmg this perlod that
-dowry emerged as an institution. Widows were ot allowed to marry again and
women had no right to real property but some women did réceive higher education

. even in this'period: Sati, that is, widow immolation became prevalent by the'

seventh century -AD. The -following, period again was marked.by further
detenoranon inthe posmon of women: The birthofa daughter was looked down
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"upon- as ‘bad'lu'ck;‘ Wbﬁicﬁ" were confined to, their homes and--'theféfore_, they .-
remained uneducaied, During this-period child marriage, femal€' infanticide,

.purdah, sati were the main social t:\'rilﬁ-~ affecting the position-of women. But at

' the same time motherhdod wasTespected and a worman’s devotionto her husband, -

childrer, and house was universally accepted as a positive value. It may be noted
. thatthe value given to wifely and-maternal roles is part of traditional patriarchal

subordination of women, as-she is confined to these roles and not permitted K

- Toles in public life. -

In the later stagés especially in the late 19" and early 20* century due to the
 reform movement and the national movement, Social consciousness among
womien was generated. The-All-India Women’s Conference was established in
- January 1927. The main coxicern of this Conference was to promote educational
and social status of women. Mahatma Gandhi encouraged women to come out
into public Jife and women of the middle classes came-forward to take part not

only in the independence struggle but also opted for outside employment in the

1930s and 1940s.

'Moreover, the British administration of the nineteenth century took concrete -
steps to eradicate social evils afflicting society at that.time. With the help of .
Indian reformers like Raja Ram Mohan Roy, it pronouriced the abetement of
sati as a criminal. offence, Similarly, measures were taken to eradicate female_
infanticide. The point to be noted is that in both the cases the:law was enforced

by means of ctiminal sanctions. On matters of women’s inheritancé, marriage

- and the rights of married- women, the law applied was a mix of ancient Hindu

law -and British law, For e :ample; Hindu law nowhere did recognise. the
-enforcement of a husband’s ¢ njugal rights; but when the principle of “restitution”
‘was brought up, it was accapted even though it was taken from Anglo-Saxon
law. - - h S - ; L =

The second half of the ﬁine_teehm century witmessed several rcform's regar;iing
the position of women in Indian society. Raja Ram Mohan Roy and Ishwar

Chandra Vidyasagar started agitation for widow-remarriage, and were successful -

in getting the Hindu Widow’s Remarriage ‘Act passed in 1856. In Bombay, a
Widow, Remarriage Association was formed in 1861. Several acts were passed
in the first half of this century-regarding inheritance of property and miarriage
reguldtions. The following legisiations have enchanced the status of Hindu women
in matters of marriage, adoption and inheritance: . o
‘1) the Hindu Law of Inheritance (Amendment Act) of 1929;
2) the Hiridu Women’s Right to Property Actof1937;. -
'3) the Hindu Disability Removal Act of 1946, '

The-emérgence of iﬁdépéndent— India, in fact, ma:ks a wa-i_ters_ht;'d, in the :struggle

for equality of status for women, The Constitution guaranteed equality before -

the law and the-equal protection.of the laws, non-discrimination and equality of

opportunity as fundamental rights. Moreover, four:legislations (The Hindu

Marriage ‘Act 1955, Hindu' Sugcession Act 1956, Hindu M__inorify and
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Guardianship Act 1956 anid Hindu Adoption and Maintenance Act 1956) enacted

during 1955-56 removed to a very substantial degree the bias against women in’
the Shastric Hindu Law. The object of these legislations is to bring about change

in the status and role of Hindu women and to ensure equality for them. But the
relative success or failure of these attempts depends upon a variety of factors
such as awareness.of leglslauons and access to cnforcmg authorities.

* The most imp’ortant acts in the po,st-independence-period _a're

1) .The Special Marriage Act of 1954;
2) The Hindu Marriage Act 0of'1955;

3) The Hindu1 Succession Act and The Hmdu Adoptlon and Mamtenance Act .

of 1956;
4) The Dowry Prohibition Act, 1961
5) The Maternity Benefits Act, 1961;
6) The Equal Remuneration Act , 1976; and

 7) The Criminal Law Amendment, 1983,

Personal Law

"* One should try to 1nterpret the extent-to which the judicial process aided or

impeded social change in relation to the status of women in India: In addition to

non-implementation of legislation concerning womeri a recent trend is to take

away rights which-they have already enjoyed. Under pressure from orthodox
Muslim leaders a law was passed taking away the right of maintenance from
destitute Muslim women. It also highlights the nexus between political forces
on the one hand and religious fundamentallsm on the other.

- Morcover, the division of society into the ¢ pnvate_ sphere’ and the ‘public sphere’

has constitutional recognition and legitimaty. Therefore, all matters relating to

the-family are treated as ‘private’ matters and governed by personal laws. Each -

community is governed by its own laws but the common feature in all the laws
is that it promotes a family based on inequality between men and women. Under
all these personal laws (with the exception of Khasi customary law) the man is
the head of the family, he is the natural guardian of the children, the line of
succession is through the male line and men and women do not have equal rights
or access to property under the law (Working Group on Law, page 42).

- The prevailing inequality within the family is often responsible for the tensioné,

which continue to be looked upon as problem of adjustment. It is only through

- the ‘institutions of marriage and family that Indian women continue to suffer

from certain disabilities which is reflective of their status in soclety

an mfcnor status‘
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7.3 THE MARmAcE'SYsTEM-_ .

In India, ‘marriage was consxdered a ‘Samskara in the Hindu code.of life.
-Marriage was areligions bond, a sacrament and was considered a means of
_ fulfilling the Hindu ideal of ‘Dharma’. It was obligatory for a good Hindu to
carry out the four Purtisharthas and to attain ‘Moksha’. The choice of a bride was
within the prescribed rules of caste endogamy.and Gotra exogamy; therefore, a
bride from within the caste was to be chosen. The caste was interwoven with
religion and the Hindu social structure was inextricably related to caste and joint
family.- : '

Prior to the. passing of the Hmdu Marriage Act, 1955 monogamy was the rule
"~ only for women. A male Hindu could take any number of wives. Full equality of

‘sexes can hardly be possible ina legal system; which permits polygamy, and a

social system, which tolerates it. Though the institution of polygamy has prevailed
tradmonally in India but now most mamages are monogamous by nature,

‘While b1gamy has been made -an offence. and the second: MarTiage should be

void, bigamous marriages are still prevalent among’ ‘Hindus. For example, in .

Meanipur, even Government servants who are forbidden under the Government
Servants Conduct Rules, are practising polygamy. Inspite of their economic
independence, women of Manipur have been u:;able to assert their SOGIEI.]. and
legal nghts - - :

In few districts of Goa, polygamy 15 pem'usmble among Hmdus under certam
clrcumstances : : :

1) when the previous vﬁfe is childless up fo the age of t\gveritly-ﬁve years;
2) when there is no mnale issue from the previous wife till her 30" year or when

the previous wife who is below 301 years does not concelve for ten years after

her past conception; : :
3) incases of _]udlclal separation by wife and when thére is no male issue.

_ But in the first two cases previous-wife’s consent is required.

Slmllarly, the Muslim Iaw is also polygamous. Most Muslim countries such as

Turkey, Iraq, Iran, Syria, Indone51a have introduced various reforms to control
the misuse of polygamy. However, so far no legislative effort has been made in
India to make amendments in the persona] law of the Muslims thereby causing
hardshlps to the Mushm women. :

Marriage is regarded as a contracl: under the Muslim law for the purpose of
procreation and legalising of chlldren A marriage is regarded as valid if all the
‘conditions and formalities relating to marriage law have been properly fulfilled.

A valid marriage confers on the wife the right to dower, maintenance etc., and
creates reciprocal rights of inheritance between the husband and the wife. Among
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the Sunnis, a marriage that is not valid may be either void (batil) or irregular.
(frasid). A void marriage does not create any rights or obligations among the
parties, The children of the union are illegitimate. An irregular marriage has no
legal effect before consummation and it can be ternﬁnatgd by words showing
intention to separate. The children of the union a':e‘legi_timate but the irregular
marriage does not create mutual rights of inheritance between the husband and

. the wife. But the distinction between valid, void and irrégular marriages was
~ 'eliminated and therefore, it was remarkably easy-to misuse the law.

The development in post_-indepéndentvlridiq has cast 'a}",;éy Muslim women from -

all influences of social justice, however inadequate these influences might be.

'The attitude of Government is not to initiate any reforms in Muslim law unless

the demand for them comes from the community itself. Therefore, in the words

- of Mohammad Ghouse, "Muslim law relating to marriage and divorce and waqf

has been madea ‘supra:fundamental fight, (Mohammad Ghioue, .,“P'ersonal Laws

“and the Constitution in India”, in Tahir Mahmood (ed)), Isl_amic La“fs in Modern

India, 1972),

Despite all the shorfci:;mjngs and limitations of the legél proceedings, the Special
- Marriage Act, 1954 provides a special form of marriage which can be taken

advantage of by any person in India.

- 7.2.1 Special Marriage Act, 1954

‘Women and.men of all communities have the choice of getting married under -
the Special Marriage Act, 1954, which came into fcx 3 on 1% January 1955. It -
“extends to the whole of India except the State of Jarnmu and Kashmir. The Act, .
- also applies-to all citizens of India domiciled in territories to which this Act
" extends but who are in the State of Jammu and Kashmir. This Act provides fora
* special form of marriage which can be taken advantage of by any person ir India

and by citizens of Iﬁdi_a in foreign countries irrespective of the faith which either
party to the marriage may profess. Hindus, Muslims, Christians or-any citizen

- prbfeési_ng different religions may solemnize the marriage under this Act.

‘Whé_li the parties solemnj;e mérijiagé' under this Act, then for obtaining
_matrimonial remedies such as divorce, judicial separation, restitution of conjugal

Tights, etc., they have to take recoursé to the provisions of the Act. For example,

~* ‘when one Muslim. male and female solemnise marriage under this Act, their
remedies do not lie in their personal laws but inder this Act,

7.2.2_- : Co:idiﬁdﬁs Rel:' ‘hg to _Shecial ‘Marriage Act

A 'mérriggé between any 'tj.v6 i:‘efsdns‘may be soleﬁmjséd under this Act if at the
time of marriage the following conditions are fulfilled, namely:

1) vﬁcitherparfy_has_éspbuse‘ﬁviﬁé;' -

2)  neitherparty. . o Col L cL
' @) isincapable of giving a valid corisent as a consequence of unsoundness.
of mind, or . T )
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: b)- 'thoilgllu capable of giving ava]idlconsent, hasbeen suﬁ'erihg from mental -
.disorder of such a’kind or'to such an extent as to be unfit for marriage -

and the procreation ‘of children, or *
¢) has been subject torecurrent attacks of insanity.
3)  the parties are not within the degrees of prohibited relauonshjp,
4) - the male has completed the age of twenty-one and the female the age of
' eighteen years. :

- The Special Marriage Actof 1954 provides for secula: and civil marnage before .

aregistrar. Moreover, the Special Mamiage Act also introduced and clarified the
grounds for divorce. It has been available to all Indian citizens who ¢hoose to
register their marriages under this Act.©. = * . .~

ﬁe'aeﬁﬁists of various women’s o:gan-isation e;'e of the view thatv-compulsory
‘registration of marriages should be implemented like the registration- of births

"-and deaths. In addition to this the Government should immediately start the

process of enacting a Common Civil Code which will give equal rights to women

. in.the family. This should mclude equal nghts of mhentance to matrimonial -

. property.

4 t ethe condﬂhng;
' s poly am ; - nmssﬂ:le am
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7.4 HlNDU WOMEN AND SUCCESS]ON

- The problem of succession cannot be. understood "withoitt reference to the law of
joint family. Much has been written about thej ]omt family system, especially the
- Hindu joint family system. The jointness of the family is reflected in the factors
of commensality, common residence, joint. owners}np of ‘property, etc.
. Researchers like F.G. Bailey, T.N. Madan have defined the term joint family to

a group of relatives who form a property owning group-the coparcenary family.

M.S. Gore, for instance, defines the joint family as a group of adult male

- coparceners and their dependents ‘The wives. and young chlldren of these male’

‘members are the dependents .
The female members have not been included in the category of the coparcenary
They have nghts of residence and: mamtenanee only as dependents

The nghts of women to succeed to any property vary from one religion to other

depending on the personal laws followed by them.. There is no uniformity in the
.succession law relating to women following different religions. Even in England
' English women did-not enjoy equal rights. in the property and succession until

“the Equlty Courts started applying the prmelples of cqulty ;
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InIndia, women have a secondary status with regard to succession. This unequal

* status was sought to be removed by certain legislations governing different .
religions like the Hindu Women’s Rights to Property Act, 1937; the Hindu .

Disposition of Property Act, 1916; The Hindu Inheritance (Removal of

Disabilities) Act, 1928; The Indian Succession Act, 1925; and The Cochin

Christian Succession Act, 1 902, _
7.4.1 Position of Hindu Women Before 1956

Until the passing of the Hindu Succession Act, 1956, two systemis of inheritance
dominated among patrilineal Hindus. In one system (called the Mitakshara school,

adopted in'most religions) a son has a vested interest in his father’s ancestral -

property from the moment of his birth, The father cannot give away any part of .-
. this property to the detriment of his son’s interest. Under the Mitakshara law,
' the law .of succession is jntimately connected with the special incidence of

coparcenary properties. It coparcenary properties a sor, son’s and son’s grandson

. acquire a right by birth. Thus only males can be coparcenaries.

The salient features of a Mitakshara coparcenary are the existence of community
of interest; unity of possession and ‘the right. of survivorship among the
coparcenarers. So long as the family is undivided, no individual coparcenar can
claim that he is entitled to a specific share of the joint estate, His share is liable
to increase by deaths and decrease by births. The Kartg, ie. the head of the
family, who is usually the eldestamong the coparcenarers manages the properties.

. The share of a coparcenar is ascertained only by partition.

Under the .other'systém (the Dayabl-mnga school, adopted in Bengal and‘A_ssam)
. the father is the absolute owner of his share and has a_right'to alienate lﬁsprOpprty.

Added to these two systéms' was the métriarchal syé_tem, which brevai-léd'in

" some southern states. Pre-independence India, therefore, had a number of different
+ systems of succession among Hindus and in most of them, the position of the

woman was one of dependence with barely any proprietary rights.

A;hphg the patrilineal Iiihdus,'soﬁi_e movable property is given to the daughters
at the time of hér marriage as Stridhan divided into two heads namely:

' 2) Stridhan
B “Womzin?s_ estate " -

Stridhan literally means womnan’s property. The Hindu law inferpreted Stridhar
as the properties received by a woman by way of gift from her. relations. The
Hindu woman had full rights of aliehating the Stridhan, being its absolute owner.

. She could sell, gift, mortgage, lease or exchange the same in any manner she -
liked. On her death; all types.of Stridhan passed to her own heirs and not to the |
- .heirs of her husband. Thus, a Hindu woman had unlimited rights, of enjoyment,

alieﬁqtion’and'po;sessipn-inl respect of Stridhan as its-absolute' owner.
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The other -fype of property that could be devolved upon the Hindu woman was

called “woman’s estate”, It was also.called the estate. A Hindu woman could be -
the owner of woman’s estate in the same way as any individual subject to two ‘

basic limitations:

1) shé could not alienate the property, and -
2) on her death, it devolved upon the next heir of the last full owner.

In other words, she had “limited estate” in respect of this kind of property. She
had full powers of possession, management and enjoyment of stich property but
she had no power of transfer. ’

-

Therefore, the position of Hindu woman in relation to property and succession -

was not satisfactory and uniform. -
7.4.2  Position of Hindu Women After 1956

With the passing of Hindu Succession Act of 1956, 2 uniform system of
nheritance has been established: The individual property of a male Hinda dying
ntestate (having made no will), passes in equal shares between his son, daughter,
¥idow and mother. Male and female heirs have come to be treated as equal in
natters of inheritance and Succession.’ C ‘ '
Chis Act also simplified the law-by abolishing the different systems prevailing
inder the Mitakshara and Dayabhanga schools. The Act also extended to persons

0 south India previously governed by Marumalkattayam law. Another important -

sature for this Act is that any property possessed by a female Hindu is held by
er as her absolute property and she has full power to deal with it the wayshe

kes. This Act has also-given a woman the right to inherit from the father as wel] -

5 the'husband. However, the benefit conforred on a woman is limited when
dmpared to the rights of the male mernbers who sl have rights to coparcenary
1cestral property by birth. Daughters are not part of the coparcenary they have
2 birthrights. The factor has contributed to continuing the inequality between

»ns and daughters. It should be noted that the Hindu Code Bill 1948 as amended- _

y the Select Committee had suggested abolition of the right by birth,

nother discriminatory provision in the Act is the one relating t6 the right of

heritance to a dwelling house. It provides that where a Hindu dies intestate and

s property includes a dwelling house wholly occupied by the members of the
mily, then the female heirs are ot entitled to claim partition of it unless the
ale members choose to divide their shares in the dwelling house. Female heirs
¢ entitled to only thé right of residence. Even this right is restricted to unmarried

d widowed daughters or those deserted by or separated from their husbands. -

married daughter enjoys no such right (Section 23), o

>rtain states in India like Andhara Pradesh, Tamil Nadu and Maharashtra have

lised the difficulty that arises. by gxcluding the daughter’s right. to claim -

ttition in coparcénary property. In order to confer equal rights o Hindu women:

Legal Reforms and Polltical
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Act, 1956 they have passed laws to achieve the constitutional mandate of equality.
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7.5 MUSLIM WOMEN AND SUCCESSION "

The Muslim law of succession is basically different from the other indigenous
systerns of India. No woman is excluded from inheritance only on the basis of

. sex.-Woman have, like men, right to inherit property independently, not merely

to receive maintenance or hold property in lieu of rmaintenance. Every woman
who inherits some property is its absolute owner like a man. There is no concept
. of either Stridhan or women’s estate. Muslim women of course  have some
,property rights but not equal rights with their brothers. Under their respective
laws, the son gets twice the share of his sister. Thus, the male heir takes two

. sharesand the female heir takes only one share. But, a daughter does not, however,
*"_ by reason of her sex, suffer from any disability to deal with her share of the-
- property. She-is the absolute owner/master of her inheritance. The same rule’

applies to a widow or a mother. There is no such thing as a widow’s estate as in

- Hindu law or the disabilities of a wife as undef the older English common law.

- Awast majdﬁty of MllSllmS in India follow the Hanafi doctrines of Sunni law
‘which divide the heirs telated to a\deceased person by blood into three groups;

B) Zav_;ﬂ-Fﬁmz (the shaters orthe Koranic 'heirs)—There are twelve sharers in
number who are given spe_ciﬁ_c_shgres. However, their_ shares are not
perianently fixed as each heir may-be affected by the presence of other

.. shafers.” -~ . . § I
2). The Asaba (agnates or residuaries)-They are certain sharers who are excluded
. from taking their specified share, if 2 residuary of equal rank co-exists. In

$uch a case they become residuaries. They are also called chronic résiduaries.

" 3). The Zav-il-Arham (uterine relations)-The heirs who are neither sharers rior

- residuaries fall into the third category. -

The shiarqrs-thkc‘tht_é' estate first; the fpmalixiil.lg estate (or the_wlioic of the cstat-e _

in the absence of heirs of the first kind) is taken by the residuaries. If there are no
sharers and residuaries the estate goes to the uterine relations. - - :

: ':Thgi Shia law of inheritance divides heirs.into two groups: -

1) heirs'by consangijinity, i.c., blood relations; and
2)- heirs by marriage, i.e., husbind-and wife.




Among the blood relations mother daughter, sister, grandmother, paternal aunt Legal Reforms and Polltical
- Comm:tmen!s Secular VS.

-and maternal aunt are the females who are entitled to inherit the property of the . . Persanal Laws '

deceased. They are called shdrers. They take different shares depending on certain
condmons, like emstence of other sharers and relatives. Among the Shias, there
isno separate classof hexrs correspondmg to the Distant Kmdred of Sunm Law. '

L '-:"‘; % ‘5‘
atures‘ £SU ccessmn:laws=for dslim:women" m‘Indla.-‘.
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7.5 s‘uCcr‘ssmN 'A'HO.NG CHRISTIAN -W'OMEN'-

The entlre Chnstla.n law of succession is governed by the Ind:an Successron _
Act, 1925 which adopted two schemes. One scheme deals with the succession
_ nghts of Indian Chnstlans .T ews and Parsrs

The ﬁrst scheme entitles the widow and a lineal descendant a ﬁxed share of one.

~ third of the.property and the children have an equal r1ght irrespective of seX.
. This law was amended t0 make the widow the sole successor of property in case
.of absence of any lineal descendant; and when the net value of the estate did not

. exceed five thousand rupees. But- this prowsron has been dénied to certain .
categories of persons. Moreover, Christians in Kerala and thosé outside are

. governed by different laws. The Travancore and Cochin Christian Succession”

- législations are based on the former notion of the Hindu law of mhentance,
whlch drscnmmate agamst women. . )

The Christians of Goa are still governed by-.the Portuguese C1v11 Code whmh
although it makes no differentiation on the basis of sex it relegates the “ndow to
.o very low pOSlt‘lOI’l Ll T o

Like the Hindu law there are separate rules for the devolutron of the property of

male and female Parsi intestate and the share of a male heir is double than that of

a female heir. The Parsi daughter s share remains half of that of a-son as in -

' ‘_ Muslim law but she is not given any protectmn aga.mst dlsmhentance .
. . R

. Related: with the i issues of marnage, leOICB and succession. is the matter of

- maintenance which is also governed by personal laws The rights of the women

to maintenance vary. according to the personal laws governmg them ®7
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7.7 MAINTENANCE 2

| Sectlon 125 of Crumnal Procedure Code provides for speedy remedy agamst

persons who neglect or refuse to maintain their wives, children and parents The
following persons areentitled to claJm mamtenance under certam clrcumstances.

1) Wife—A- wrfe who is unable to maintain herself, is entitled to claim-
maintenance. The term “wife” refers to a woman who has been divorced or
has obtamed divorce from her husband and has not remarried.

:2) Child—A minor child, male or female, if unable to maintain itself is entitled

‘to-claim maintenance irréspective of whether stich a clnld is legitimate or

illegitimate. - ,
3) Mothér—A mother, uuable to maintain herselfts entitled o claim maintenance

from her son.

Sectron 125 (1) Cnmmal Procedure Code req!un-ed only a husband or a father or
asonora daughter (as the case may be) to pay maintenance to wife, child, father
or mot.her Accordmg to the' Hindu Marriage Act, 1955, either a husband ora

-wrfe 1f separated or divorced, can aslc the other for ahmony

7. 7.1 Hlndu Women and Mamtenance |

Under the ancient Hindu law a person was under mora.l and social obhga’non to
maintain the wife, aged parents and minor children. The Act of 1956, maintenance

. under the Hindu Adoptions and Maintenance Act, deals with the maintenancé of
~wife, widowed daughter-in-law, children and aged parents on the satisfaction of

certam condmons

* The Act defines maintenance as. provrdmg food clothmg, resrdence education
' .and medical attendance and marnage expenses in case of anunmarned daughter By

- AHindu w1fe is-entitled tobe mamtamed by her husband durmg her hfetrme and
-she can’even claim maintenance while living separately under certain

cn'cumstances Under Section 18.0f the Act the wife includes' even a divorced-.
wife: A widowed daughter-in-law is also entrtled to maintenance from her father— :
m-IaW :

7. 7‘.2 Mamtenance of Musllm Women

- Under the Mushm Iaw aman is under an obhgatlon to maintain his wife, chddren
- parents and other relatives mcludmg step-relatrons

vAccordmg to. the Mohammadan law;, the wrfe ma‘_l,r sue the husband for

maintenance if he neglects her. She may approach the cotirt under Sections 125-

128, Criminal Procedure Code to order the husband to make a monthly allowance
- for her maintenance, but these provisions. are, apphcable only durmg the




subsistence of marriage. A divorced wife is entitled to maintenance only during

* the period of iddat, which refers to the duration (equivalént to three months or -

il the delivefy of a child incase of a pregnant woman), or the waiting period
after which a new marriage is rendered lawful. .o S

Maintenance of divorced Muslim woi'nqn is governed by ‘th;ée Ia;wé namely:. "

. 1) Muslim Personal Law;, o

2). Section 135, Criminal Procedure Codeé, and .

3) The Muslim Women (Protection of Rights on Divorce) Act, 1986. -

. A divoréed womari is entitled to claim maintenance ffom her former husband

periods or if pregnant, till the delivery of the child.

during the iddat period only. The duration of iddat on divorce is three mensuration .

- Under Sec‘fion’ 125 of the Crinﬁnal Procedure Codé, the husBanc_i Is oialigéd to

maintain his wife who includes a divorced wife. The Supreme Court held that a

(divorced’ Muslim wifé is entitled to maintenance evén if she has ready received -

- the whole amount due to her under her per_éonal._ law. In Mohammad Ahmad

Khan vs.-Shah Bano case, the Supreme Court reiterated its stand and “observed.

that the. right available under Section 125 is a statutory right and remains
"unaffected and also overrides the provisions'of personal law if there is any conflict

- between ‘the two”. However, tle court observed that there is no such conflict

between. the provisions of Seciion 125 and the Muslim personal law-on the -

. Question 6f the Muslim husband’s obligation to provide ‘maintenance for a
divorced wife in case she is unable to maintain Herself. - - ' =
_The Muslim Women (Pro! zction of Rights on Divorce) Act 1986, isthe result of
the controversy which erupted due to the Shah Banojudgement. Under.this.Act
a divorced Muslim woman can claim maintenance from her former husband
only when both the husband and the wife agree to be governed by the provisions
.of Sections 125 to 128 of Criminal Procedure Code even beyond the iddat period.
Otherwise. the husband is not lable to maintaii his divorced wife beyond the
iddat period. . S ' o ' . -

. ‘Since ‘Article 25 guarantees the fundamental nght o practice, profess and ‘
- Propagate, religion, it is argued that personal laws miust prevail even at the cost -

. of women’s interest and rights'and even if in the process they violate Article 14. -

+ 'The case of Shah Bano.and the enactment of the Muslim ‘Women’s (Protection
.. of Rights on _Divqr_ce) Act, 1986, reﬂect; tlig lack of political cdmmitment to
- women’s issues. It also shows-the nexus befween political forces on the one

~ hand and religions fundamentzlism on the other.

It is evident from the above discussion and especially the Shah Bano case

exemplifies that constitutional laws have not entirely extended equality and justice .

to wornen.

Hin_cit; law wis 1'ef6rg1écf- s-ub'sta'htiélly‘bu_t the _man-i_a"g'el‘laws' of Muslims.and __

Christians have not been reformed as per the requirements of the times. Muslim

and Parsi women have some, property rights but not equal rights with vtheir'l

Legal Reforms and Political
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g::f; :;-F::'q ﬁ?;RtforrlnS_ for __bmther's'; _'L_I_ndgr_theii respective laws, the son gets twice the share of his sister.
RV " The Syrian Christidn women were till recently governed by the Travancore and
'  Cochin"Succession Acts but now they. are governed by the Indian Succession.

. -Act 1956 which ensures to them equal rights to property.” " . :

' "73 Christian Women and Maintenance: .

o " In‘Christian law “the wifeis entitled to.25 pércent to.30 percent of her husband’s

. income calculated on the basis of hi$ earnings in the three years immediately

- . preceding the decree of divorce’ (Fhe Law and Indian Women, A Study by the
YMCA of India: p.20). -~ S Lo .

" Article 15(1) cléarly stafes, “The state shall not discriminate against-any citizen

. on ground only of religion, race, caste; sex; place of birth or any of them.”™ And
:_similarly Article 51 A(e)-guarantees that, "It shall be the duty of every citizen of
" India; ....to renounce practicés derogatory to the dignity of Women.” Ini order to

fulfill the constitiitional promises, a Uniform Civil Code for all citizens should .-

N be adopted by the yedr 2000 AD. s..uggegtéd'by_var_i'qus women'’s groups. -

7.8 CONCLUDING REMARKS

" - In independent India theré have been several legal reforms. The _éohst_itutioﬁ of .

 India provides the broad basis for the political commitment by thie state to secular
laws. We have shown in this unit that since independence, sevéral legal reforms ‘

. have been made in India. Manyof these reforms do not coincide with customary
* practices of various religious groups. However the state in India is yet to introduce

" aUniformCivil Code. Personal laws of various religious groups still guide their
‘. social and-cultural .practices. These issues we have discussed in this unit in

" reference to the reforms in the Jaws relating to marriage; inheritance and - :

' ‘maintenance among various religious communities. Reform bowever is a.
. - contintous process. It shows that we have a long way to go to achieve the secular -
s .. .° facefs of our personal laws. - ST S

7.9 CEARIFICATION OF THE TERMS USED

. v " Gaste © : itisanindigenous social group wiiich functions based on the
' ‘ . - ~principles. of l}icratchy, _Occupatiqnal.speciali_'s"ation,
i ... .7 " endogamy, purity and pollution. a
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Agoates .
‘Alimony - -~

© Gotra -

‘Monogamy . ::
- Uterine

_rélated by descent from-a common male ancesfor.
: " “an allowance paid under a court order by one spouse t6 another
“when they are separated either before or after divorce,
:-. some class; people who. trace descent from a' common -
ancestor e < e
‘marriage of 3 persqn vnt.h one spouse at a time oily. .
. people who trace descex;t from a. cerrmlc_)_n female ancestress.

-

| ,SOME USEFUL READINGS

Qovemment of Indla Nanonal Perspecnve Pfan for Womén (NPP) (1 988-2000
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UNIT 8" LEGAL REFORMS FOR VlOLENCE
AGAINST WOMEN

Contents

' .80 Aimsand Purpose
.8.1  Introduction :
_ 8.2 - Violence against Women: Meaning and Scope

. 8.2.1 Crime Identifi ed under the Indian Penal Code
8.2.2 Crime Identified under Special Laws o
8.2,3 Crime against Women: Some Vital Statistics -,’

8.3 Domestic Violence: A Need for Legal Reforms

8.3.1 Inadequacy in Law
8.3.2 Need for a Law on Domestic Vlolence .

84~ Dowry Related Crimes

8.4.1 Whatis Dowry
8.4.2 . Punishment for Dowry . : S
8.4.3 Amendment to Criminal Laws I R
" 8.4.4 Dowry Death and the [PC . o
" '8.4.5 Amendment tothe Indian Evidence Act
8.4.6 State ‘of Dowry Dealhs in India

-'8.-5-_;RapeLaws _ -

- 8.5.1 -Element of Consent in Rape
" 8.5.2 Punishment ' . -
-, 8.53 Amendment to Criminal Law Bill and Mathura Case' .
8.6 Prostitution and Trafﬁckmg in Women '

© 8,61 SITA .

8.6.2 PITA

8.6.3 Effortsto Legalisc

8.6.4 Some Vital Statistics

87 Scxual Harassment and Other Offenses

.8.7.1 Sexual Harassment and Molestation
8.7.2 Other Offences- ST

| 3'.8 Concludmg Remarks _ o ]
89 Clarification oi' the Terms Used :

8.10 Some Useful Readmgs

8i0 Alns'fAuD PURPOSE -

. The miain objective of this uriitis to make the student familiar with those crimes
_that.aré perpetrated exclusively on women and ‘come under the category of
VzoIence Against Women. The commiting of these crimes is considered-violation

of law to bé meted out with legal punishment. After gomg through the unit, the .
' students should be able to '

.. explam the meamng and scope ; of ¢ Vlolence Agamst Women

dJSCIJSS the concept of “Domesttc Violence” and the need for law

== P T




o dlgscijib‘é‘ the various do{vrj('-relatéc'l crimes. under diffe}cnt, sections of the
IPC and the introduction of law and further amendments concerning them; -

* explain the legal provisions regarding crimes like rape, prostitution, sexual
harassment and other forms of violence against women, and legal steps to be:
taken to-make them gender sensifive. - - - ‘

8.1 INTRODUCTION -

~ All over the world women are discriminated in society, and one of the most
" potent form is the infliction of dif erent types ofviolence:on‘them’n this unit
Wediscuss some of the important criiies whidk aré teganded as “Violence Against

: Womch?‘_g?g_ié_id_:;é_bﬁ_i;s'_tihgtleg'issziﬁoh‘_ié‘gérdipg'ﬁér_h,‘ though women also become
‘victims of any’Gther crimos like ‘Mtirder ot tobbery. Violence against the gitl:
. ¢hild iﬁ'pér;ticplmj is.covered undereach form of violence described. Section 8.2
explainsthemeaning and scope of “Violence Against Womnen” and some of the
crimes identified in the Indian Penal Code (IPC) and those under the Special

- Laws (SL) along with the data on the existing situation of yidlerice against women
in the country, The following section, 8.3 deals with the coricept of “Domestic
Vi_iri_l_qqdé’f:f_'épq amrurgent need for a law in this sphere, The section on Tape, 8.5,
discusses theirape;laws and the legal.changes that have been introduced in the

_ ;cig’u:',r;{g‘a_;'cjﬁ.tihje_ﬁ{' Sectiori 8.6 'Hésbribgi‘:@he;_ls,sue of prostitution and some of the

[

existing lawstelating to trafficking in-women m*IndJaScxual harassment and-
other.offenses like sati female infanticide and foéticide are dealt with in’séction.
- 8.7."We ‘expect that this unit will help you to:articulate these issues moré -

- congretely. ...
8.2' VIOLENCE AGAINST WOMEN: MEANING AND
-SCOPE . -~ . . .

‘Violence is described as a physical act of aggression of one individual or g;oﬁp
against another or others, Vielence against women means any act of violence
-which results in, or is likely to result in physical,-sexual or psychglogical harm'

- orsuffering to women. This also include threats'of such acts, coercion or arbitrary
deprivation of liberty, in public or private life and violation of hurman rights of
women ina violent situation. These are the more latent and unquantifiable aspects
of aggression or invasion of the self by outside.agents, namely emotional violence
and other forms of cruelty which end up in suicide, self mutilation, neglipence
of ailments, sex-determination tests and denial of food (Country Report,
1995: p.98): -~ I ' '

in Iﬁdi'a,'WOméri‘ are guaranteed z‘ight_-to equ.élii}'r, 'fréédt.jﬁ:, opportunity and

protection by thé. Constitution and several legislations. However, they continue -

1o be victims of various forms of violence because of the male-dominated society,

‘media images of Violence, the increasing criminalisation. of sociéty as a’

Legal Reforms for Yiolence
against Womnen
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Liwsand Légal Reforms fof _ consequence of poverty, ignorance: and illiteracy, poor enforcement of legal

Gender Equallty

n.

provisions, increasing consumerism and traditional values. Over the past decades,
there has been a growing awareness of the phenomena of violence against women.
Since the late eighties, writing, research and action of violence against wornen

have become a component in debates and discourses world wide.-Registration - .
of crimes has also - nereased and also the awareness of legal provisions of women’s -
rights. . : o :

- Gender sensitisation for police person-an alternative metho}:pgy to deal with crirne-"
~ against women, s -
Courtesy : CSR, New Delhi. - . - :

The three.major Acts which gover legal +cials in India are (i) The Indian Penal

Code (IPC), which lays down categories of offenses and stipulates punishment,

(ii) The Criminal Procedural Code (CrPC), which lays down procedural rules

. foi'- investigation and trial, and (iii) The Indian Evidénce Act (IEA), which
prescribes the rules of evidence to be presented in a trial. Crimes in which women
alone are the victims come under the category of “Viclence Against Women™
and special laws are made to tackle them. The data for fhese has been collected

since 1989 by the government of India through the National Crime Reco_rqlé _

Burean.

§'2.1 Crimes Identified under the Indian Penal Code-
i) -Rape(Sec.376IPC).. SRR
if) - Kidnapping and Abduction for different purposes (Secs. 363-373 IEC).

’ -
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“ili)  Homicide for Dowry, Dowry deaths or theif attefnpfs (Seés. 302/304-B - Legal R““’“‘;’a _’“"t""j‘f‘m“:_ :
. IPC) .- . - - . - . - o ms. ‘omen
iv) .Torture, both mental and physical (Sec. 498-A IPC). L -

V)" Molestation (Sec. 3541PC). . - '

Vi) - Sexual harassment (Sec. 509 IPC),

vii) Importation of girls (upt_o 21 year of'age) (Sec. 366B IPC).-

' 8;2,2' C_riines Identified under the-Special Laws -

. Reprehensible social practices such as commission of sati, demand for dowry,
trafficking of women. for immorai purposes etc. are identified as offenced -

- punishable under the following special social enactments to safeguard women

- and their interests. Specifically these are: ' ‘

- 1) | Commission of Sati (Ptevention)-Act, 1987. -
1))  Dowry Prohibition Act, 1961." R
iii) ' Immoral Traffic (Prevention) Act,1 986. >t
1v) . Indecent Representation of Women (Prohibition) Act, 1986,

(Crirtie in India, 1995: National Crime Records Bureau, (NCRB) Ministry of
- Home Affairs, Chapter 7, Crime Against Women: pp.-219-240). T

8.2.3 Crime Against Women: Some Vical Statistics

" The following table.gives the data on qrit_ﬁés against women between 1991 and.

1995, It shows that the stafus of women.in India has perhaps deteriorated over = . -
‘the years as crimes agairs( them have been on the rise, However the rise in =

“crime rates may also be due to increased reporting of offences against women® .

.Sl Ng. . | - Crime head ] ) _\I(ears‘

. . 19911 " 1992 T~ 1993 1994; 1995
1, Rape T | 9,793 ] 11,242 12,351 12,351 13,754 |
2. Kidnapping & Abduction 12,300 | 12077 [ 11,837 | - 12,998 [ - 14,063.
3. Dowry death . 5,157 | 4,962 5817 [ . 4,935 -5,092

| 4. Torture - . .. |-15949°T 19,75¢ 22,064 25946 3L127 1
5, Molestation - .| 20,61) [ 20,385 [ 20,985 24,117 28,475
6. Scxual Harassment | 10,283 10,751 12009 | . 10,496 [ - 4,754 | .
7. __.-|. Importation of Girls N N } i . 167 | . 191 |
8. " | Sati (Prevention) Act . - 2 27
9., - .| Immeral Trafic (Prevention) | . - S 1547 | . BAST
At 0~ . L ’ - . .
10, Indecent Representation of |- . - T 389 539
. Women . B
Toral oo 74,093 | 79,037 83,954 [ 98,948 | 1,06,471

Sourcé: Crime in India, 1995, NCRB, p.'122. L
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Madhya Pradesh, (M.P.) among different states a.nd the Uruon Territories rank

first as far as incidence and rate’of crime against women are concerned. They are

followed by Rajasthan, Maharashtra and Delhi, W1th places like Daman & Dru,_ _
Nagaland and Meghalaya recording a very low rate of crime ‘against women.
You should also consuit the statlstrcs grven in Unit 11 and 12 of tliis course).

Gy B _
molence agams WOITETI - A
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- 8. 3 DOMESTIC VIOLENCE A NEED FOR LEGAL

. REFORMS

“The fam1ly, and its operatlonal unit, the household isthe setting for much of the

discrimination against women and girl children. Inl many cases, such violence is.
tolerated and it goes unreported. The girl child gets the worst of it facing physical,
emotional and sexual assault, An extreme manifestation of it is female infanticide ..
and foeticide. Many girls ar¢ married at a young age and wife “abuse” takes a
dlﬁerent form here which is pot between a man and a woman only but includes

" other family members as well “Abuse” normally receives familial sanction and

is institutionalised in various forms, ranging from long hours of labour, denial

- of food, neglect of ailment and verbal abuse to physical violence by the husband‘ _

‘and other family members “Violence is committed on small pretexts ranging

_ from saying that th¢ woman speaks too much to dowry demands. The
. understanding of “domestic violence” is largely limited to-“marital viol¢nce™
". which is often clubbed under the overall heads of “dowry” and- dowry-related

wviolence. The “sancuty“ attached to the “home” and a sense of#‘shame” prevents

,. _ the mémbers from crying out aloud about it. Everyt‘mng that happens in the
- house is viewed both by the members and also those outside it as “private” and
* this privdcy. must niot be trespassed at any cost (MARG-“Wrtlun the Four Walls- _

A Proﬁle of Domestlc V1olence” 1996)

N There were pubho protests in cases of rape and dowry deaths inall maJ or cities

and towns in, India during the early 1980s with a large number of women breaking
their silence and speaking against these forms of violence. A demand was raised

" for.a special enactment to deal with the issue of domestic v1olence but these_“
. were limited to dowry : related violence, -

| 8. 3 1 lnadequacy in 'l.aw

So far, no.specific law on “Domestic Vlolence exists in the statute books. The: -
© numerous laws mentioned which protect the interests of those who end up being
. victims-of domestic violence, are found scattered under various personal laws
- wh.tch for example, treat domestrc v1olence as a ground for dlvorce, or under_

[ e e




IPC, like cruelty against womeén by their spouses and relatives (Sec, 498 A) and

dowry death. (Sec 304B); or under the CrPC, like granting injunctions for.

protecting a victim of domestic violence from-the victimiser (Sec 151).

Besides these, there are various special legislations for-protecting women like
the Dowry Prohibition Act (1964, amendment in 1984, 1986), the Sati
(Prevention) Act (1987} and the Iminoral Traffit, (Prevention) Act (1950)
(Discussed under relevant heads in the unit). : _

- Thus each case ténds to be treated ixidiw}iciualy fora. specific legal problem. For

. example, a case of rape by a member of the family is dealt lik~ any other case of -
rape under Sec, 376 IPC; Since it is not viewed as domestic violence, redressal

of the victims of violence of this nature is not available, neither is the punishment
of the victimiser any different. Besides this, many acts df violence, for example
- matrimonial abuse of a girl child, sometimes even leading to her death, or
- withdrawing of the child from school thereby denying it education do not come
" within the purview of the existing laws, nor is marital rape recognised by law

(MARG, ibid: p. 56). It has been suggested by some lawyers that since there is

no law on domestic violence, a woman can take a recourse to civil remedies. In
 the case of divorce, for example, which can be followed in both the civil and

criminal courts, a woman may find it better to seek redress under civil law which °

- would entitle her for maintenance, child custody, injunctiorragainst harassmént
- and finally adivorce from her violent husband (“Legal Aid Hand book I”, Lawyers
Collective, 1992). - L . .

| Nowyoi frust be. aware.6f.
" [in-our society::Based, on yout fifst handé

“write anoteion Domestic:yiclence:on st

- A

efiericein the: néighbourhood

8.3.2 -Need for A Law on Domestic Violence

There is therefore, a great need for a law on domestic viblencé'and some '
_* Organisations are working towards evolving such a law. The Lawyers Collective -

in India has formulated a model law against domestic violence in order to initiate
a discussion. An attempt has also beeri made by the Mational Commission for

. Women (NCW) for drafti g a bill on the “The Domestic Violence to Women.

(Prevention) Bill, 1994” to provide for the prevention of domestic violence to

wornen and for matters connected therewith -or incidental thereto (MARG, -

 ibid: p.61).

8.4 ‘DOWRY RELATED CRIME

The Dowry Prohibition Act was passed in 1961 to combat the practice of dowry.

- from accelerating. -

. It was however, full of loopholes and could not prevent dowry-rélatéd_cﬁme_s"
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8.4.1 - What is Dowry?

. In the Act dowry is defined,as ¢ any-lireperty or valua‘bie secarity given or agreed

to be given either directly or indirectly (a) by any party to 2 marriage to the other

- party to the mamage, or (b) by the parents of either party to a marriage & byany
~ other person,’ to. e1ther party to the marriage or the other person, at or before or

after the mamage

8.4. 2 Pumshment for Dowry

The Act says that any person who gives or takes or who abets the giving or
taking dowry shall be punished wita a jail term which may extend t- cix mor‘hs
or with fine-or with both; It is also an offence to demand, djrectly or i~directly

* from the parents or guardian of a bride any-dowry and shal’ be similarly punished. -
‘ (M. J. Antony, Landmark Judgements on Dowry Related Deaths Indian Social
- Lustitare, [998:p.D. _ A

’ ,The Act however, excludes presents in the form of cash, omaments clothés and
other articles from its purview. The offence was non-cogmsable and bailable -
which made ita trivial offence (A- Flavia, Violence Against Women: Review of

RecentEnaetments I, Mukhopadhyay (ed.), 1998: p 81-116).

_ 8 4-.3 Amendment to Criminal Law

W

- In'the early cighties, most cities of. Indla wrtnessed public protests against the

increasing number of dowry deaths as the menace spread to region and
co'nmunities in which the phenomena was unknown. Apart.from dowry deaths,

sticides or murders, the incidents of wife beatmg, cruelty, torture and humiliation
" were.on the rise. This made women ’s groups demand that wife abuse be treated

as an offence. The Parliament responded with the Criminal law (Second
Arhendmzt) Act; 1983 which for the first time gave legal recognition to domestic
violence ma%ng, cruelty implicated by the husband or hrs relatwes an offence

_ (Sec. 198AT'C)

The main. features of the arnended -Act were the increase in pumshment to fi==
years and fine upto Rs. 17 000 or the value of dowry which ever is more, mexing

_ theofferice cognisable and introduction of provision for the girl’s patents, nelatwes

or social workers to ﬁle a complamt on the glrl’s behalf. ' -

8. 4.4 Dowry Death and 1PC

The IPC was amended and became even more stringent as “dowry deaths”, These

were included in the list of offences in the IPC (8. 304-B). Its main features
were: the ﬁne was increased to Rs. 15, 000 the burden of providing the offence

. was shifted to the accused, dowry was madé a non-bailable offence, 2 ban was
imposed on advertisements, and in.the case of unnatural death, woman’s property -

would devolve on her ch11dren and to the parents (Flav1a Agnes, .ibid:-
p 104- 105) '

e g ey &k 4 1




Along with the amendment to the IPC, the provisions in the CrPC have also . .

been changed. According to the new section 198 CrPC, a criminal court will
take judicial notice.of the offence under Section 498 of IPC (cruelty of husband)
~ in circumstances when the women herself or her relatives file a complaint. The
- punishment for sibjecting a married woman to cruelty is a fine and imprisonment
_ upto three years and the offence is “cognisable”. In case of a suspicious death of
a woman, the police will send the body to a doctor for examination and this can

be done specially when the case involves suicide by a woman or her death under .
unusual circumstances within seven years of her marriage, or the réquest has -
been made on her behalf by any relative, or there is a doubt regarding the canse

of death, or if the police offficer or any person considers it imperative fo do so. In

such a case, the Magistrate can hold an Inquiry on his own, apart from the police

' inquiry.
8.4.5 Amendment to the Indian Evidence Act

‘The Indian Evidence Act (1872) was also amended to provide that if a married
woman commits suicide within 7 years of her marriage, the presumption in law
will be that her husband or his relatives abetted the suicide (Section 113A) orin
other words, the accused must prove that he is innocent. The Family Court Act,
1984 was another initiative to check increasing cases of domestic violence, Special
Police Cells and All Women Police Stations have been set up in 12 states and
Union Territories to deal with complaintsunider the new provisions though most

- of them operate like Counselling Centers (National Perspective Plan for Women;
1988;101), . B

8.4.6. State of Dowry Deaths in India |
. Unfortunately, despite all ﬂlese-éﬁ‘qrts‘dowry deaths ﬁnd other dowry-related

crimes have continved to increase over the years, In 1995, though in the country - -

dowry deaths recorded a marginal increase in rate (0.5), the sittation was worse
in many states. Delhi had a high rate of 1.5, U.P. of 1.3 and Haryana 1.3 in 1995
. (NCRB,-1995; 227), Increasing literacy, employment and awareness Iegarding
legal provisions, stringent laws, their effective implementation, social movement
and strengthening women’s property rights could perhaps be some of the measures-
that may weaken the menace of dowry-related crimes. a ' :

You shall be able to-lezﬁjn more on this issue in-unit No. 12 of this course.
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8.5 RAPE -LAws"

Rape is the most heinous of all crimes against women. The Indian Penal Code

" counts it as a severe crime, cognisable, non-ba.llable and-liable for a stnngent
_ pumshment (Secnon 375,376). ' '

B 5. l Element of Consent in Rape° A Problematlc Area

_ Accordmg to Sectron 375 of ’rhe IPC, rape is commnitted when a man has sexual |

- intercourse with a woman against her wﬂl or without her consent, with her consent
but obiained through cocercion, deceptlon, unsoundness of mind or 1ntox1eanon

" or ‘with or without her consent when she is under 16, done agamst a woman’s

‘will when she s fully conscious and capable of consentmg and is aware of what
is bemg done and resists or objects to it.

However, itis extremely drfﬁcult to prove that “consent” was not given by the
"victim, this bemg the main criteria in proving rape cases. Many times a woman
is forced to' submrf and there is no proof of skirmish, pulling, snatching as required”
to show it was not “consent”. The Mathura case described ahead became

: problematre and contentious due to this aspect. The age of consent as defined by
. the law in-1860 was 10 years and raised to 12 aftera derand though women -

" wanted it to be 18 years. Ifa gxrl has not screamed when' raped, she is said to be -
. involved and if no injuries ‘are found on.the child’s body, the “consent” factor

- helpsthe accused to win the case. ‘Besides the issue of “consent” another problem .

. isthat the court asks for wrmesses, which is a strange thing, as rape is not usually'

commltted in the presence of others. Then the other hindrance is for the vietim-
" and her relatives where the society and law both make the victim feel guilty.- ‘In
.most of the cases, ‘the girl’s parents do not even lodge a complaint to save her
reputatron and her future.

8. 5‘2 Pumshment

IPC Sectrons 375 and 376 relate to rape and pumshment whrle IPC S_ectlons '
376A, 376B are for illicit intercourse of a public servant with a woman in his
custody, likea supenntendent of a jail, remand home étc.,-and Section 376Cis
related to illicit intercourse by the manager or doctor of ahOSprtal with a patient.

* The Criminal Code of India does not recognise the concept of marital rape. Forced
. intercourse by a husband:with a wife below 15 years of age is rape, leadsto 2

years imprisonment. The offence of rape itself canies a sentence ﬁ'om a minimum

- . of 7 years to a maximum of 10 years. - Custodial and gang rape carry ‘a minimum-

-of 10.years: Custodial hnd gangrape and also in case.where a man knows thata .
. woman is pregnant and if a girl raped is less than 12 years of age can'y aminimum

c of 10 years mpnsonment(MARG 1996 P 95-8).

Desprte all these eﬁ‘orts rape cases are eonstanﬂy nsmg in the country reachmg.

' o 13,754in1995 as compared to 9,793 in 1991 (See the chart in Section 8. 2)




Madhya Pradesh reported the hlghest incidence in 1995 accounting for 22 7

‘percent of the All-India total, followed by UttarPradesh Meharashtra and Bihar '

'(NCRB 1995, ibid: 229)

- 8. 5.3 Amendment to Crmunal I.aw Bill and Mathura Rape Case

Most ofthe laws dealmg w1th the issue of rape remained unchanged in the statute |
books since’ 1860. The Law Commission had, in its 84% Report on Rape and

.-Allied Offenses, proposed certain changes in the IPC, CrPC and the Indian
Evidence Act..On the. basis of its recommendations the government amended
the law on.rape and mtroduced the Criminal Law (Amendment) Bill 1980 which
‘was uitimately passed as an Act in 1983 (NPP ibid: 136- 137) o

-"I'he Amendrhent. was the result ofa sustamed campalgn agamst these. laws
_following the infamous Supreme Court Judgement in the Mathura case. Mathura

was a'16:year old tribal girl who was raped by two pohcemen within a police.
compound, The Séssion Court acquitted the policemen-or the ground that Mathura

was habituated to sexual intercourse and hence she could not be raped. The High

Court convicted the pohcemen and held that mere “passive consent given under -
threat cannot be deemed-as consent. The Supreme Court set aside the High Court
judgement on'the grounds that Mathura had not raised any alarm and there were .'

no visible marks of i injury on her ‘ody. The Judgement triggered off a campaign

for changes in rape laws as the judgement highlighted the fact that in a rape trial - -
it is extremely difficult for 2 woman to prove that she did not consent beyond all -

 reasonabledoubt as was requlred under the criiminal law. Théir démands were

 that the burden off proving that 'woman had consented should be on the accused,

‘and that a2 women’s past sexual ]ustory and genera.l character shouldnot be used
as ev1dence (Agnes, F. ibid: 84—85) ' : ..

—_—

The Blll however did not mclude any of the recommendatlons of the Law -

- Commissjon regulating police power or about women’s past sexual history. The
demand that the onus of proof regarding consent should be shifted to the accused
was accepted pa.ttlally, only in cases of custodJal rape. The important provision
of the amendment was the addition of a new section which made sexual
 intercourse by persons in a custodial situation an offence even if it was with the

.woman’s consent and introduction of'a minimum punishment for rape ten years

in'cases of custodial rape, gang rape, rape of pregnant w0men and minor gu’ls_ )

L under twelve years of age, and seven years in all other cases.

, Though not adequate, the amendment was welcomed by women’s groups asa
progressive beginning. However, the Supreme Court Judgement in 1989, in
Suman Rani’s case, a case of custod.lal rape, came as a jolt. The Supreme Court

- reduced‘the sentence. from the-minimum of teri years to five vears and also the -
review petltlon filed by-women’s groups against the reduction of sentence was - -
~ rejected, This brought into focus the need to review JudlCla.l trends in rape trials *

‘and possibly furtheramendments to fill in the lacuna in the fape laws and definitely
theu'_s,tnct implementation (Agnes, F, ibid:, 85- 6). It may be noted that a Delhi
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-. _.basgd'-fol-low-l_ip on the impact of.thc amended Bill 'over_ 2 _-peridd_ of a decade

show that the ameridment has not made the difference a$ custodial rape cases
tend to be withdrawn or dismissed before the trial for “lack of evidence™ (Peoples.
Union for Democratic Rights, 1994, “Custodial Rape™). -

8.6 PROSTITUTION AND TRAFFICKING IN -

WOMEN - .

The pfapﬁce of prosﬁ'tution, flesh trade or trafficking in women is one of.the

- worst forms of violence against womerr, Despite varjous legal and constitutional

provisions for gender equality and crime against women, prostitution is not illegal.

Bty B |
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The 64™ Law Commission Report stated that prostitution could not be banned
totally, perhaps because it has existed in India since time immemorial and receives |

- social sanction in certain comrunities. .

8.6.1 SITA -

Suppréss_joh of Imniora.] 'I‘r:afﬁé in Womei; and Giﬂs Act (SITA): 195 6, was the;
first sustained legal effort to curb this social evil. It was passed with the. basic

. objective to punish brothel keepers, procurers and pimps and preveiit prostitution-
in or outside the ‘vicinity. of public places. The ‘Act i$ applicable to men and .

women. Theré were provisions within the Act to penalise soliciting for clients

- and loitering by sex workers (prostitutes) but the clients as well as sex workers

‘were not penalised as prostitution individually, independently and voluritarily
does not constitute an offence according to SITA: The main-purpose of the Act

was to. abol_is_h 'or'reduccvcommer'ciql:i's_ed vice, and traffic in women and pirls.

" There were However, c'ertain-loo_pholcs in the Acf as it put certain restrictions-of

sex workers, which force them to livé in an unthealthy and degrading environment,

could get away easily. Section 8(a) was the most common cause .of police

- Section 7(1) of SITA operated against the interest of sex workers while the partner-

“harassment (S. Saxena, 1 995, Crime Against Women and Protective Laws: 259).

8.62 PITA

The'Act was amended in.1978.and more recently in 1986 and-is now entitled

. “The Immoral Traffic (Prevention) Aét” (PITA), applicable to both worhen and -
men. Its objective was to do away with the loopholes that prevented the earlier

Act from being effective, but like its i:rédepesso’r; ‘this Act does not declare -
prostitption illegal per se.-Section 2 of this Actmakes the definition of brothel to

- include any. place used for ‘the purpose of sexual e:ép_lbit_aﬁpn‘ or abuse. This

broader definition makés it easier to prpsecute the brothel keepers under Section

- 3 of the Act. Lifé imprisoriment is the maximim punishment ordained when the

= L




_‘offence is committed agamst minors or children. Section 9 of this Act provides
greater punishment to persons who cause, aid or abet the seduction of women or
* irls over whom they have authority or who are in their care and custody, for

prosntutwn Provision for protective and special courts for speedy trial are some

(of the encouraging changes that are sought to be achieved by the new Act. Section
5 of the Act provides the police and the magistrate the power to deal wit: inter-
_ ‘state offenses that include establishment of wel |-organised n_etworks it treats

this activity as an aggravated form of crime providing for a minimum of 7 years .

imprisonm‘ent and 2 maximumi of life sentence (S. Saxena, ibid: pp. 261-64).

The Act however, does not make .any reference to Juverule sex workers, ‘though
certain legal provjsions assist in preventlng the crime against a girl child pertaining
to prostitution.: :Section 366-A make the procuring of minor girls for illicit sexual
inter course illegal and Section 366-B make their importation an offence. Sections
372 and 373 (IPC) make selling and buying of girls of any age for purposes of
- prostitution a heinous crime for which 10 years imprisonment and fine can be

- awarded. These sections conjointly punish both the giver as well as the receiver

- of a minor grrl xor nnmoral purposes, illicit s€xual intercourse or prosntutnon
Section 372 protects minors even against their own parents or other lawful

" guardians, Section 373 strikes at the keepers of brothéls and all others who depend
on the profits arlsmg from the general prost1tut10n of guls

: -__B 6 3 Efforts to [.egallse

K In recent years, a’ move t6 legalise prostltutron 1s gomg of across the world. In
1997, an international conference of sex-workers was organised in Caleutta where
efforts were made in this direction. The step to legalise prostitiition as a profession

and prostitutes as sex workérs may solve some of their problems, especially

what they face due to flaws in the legal provisions and becausc of the activities

of those authorised to take action against them. But, a large ftumber of women
groups and other concerned citizens are agamst such a step which they feel,
. would institutionalise and perpetuate mequahty, dlscnmmatlons and injustice
agamst women,

8.6.4 - Some Statlstrca! Proi' ie

As of today, there has been arise of 14.4 percent in case of “Irnportmg of Grrls
-(Section 366-B, IPC) from 1994 to 1995 and the two states of Andhra Pradesh

and Punjab alone. constltuted 47.6 percent of total cases at'an all India level in .
1995, Apart from this, “Immoral Trafﬁckmg” cases in Tamil Nadn and Karnataka .

. constituted 82.4 percent at al] India level (NCRB, 1995: p. "228). It is important
that such activities are met with stern punishment and efforts are made towards
steady rehab111tat1on of sex workels and the1r chrldren

S
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8.7 ‘SEXUAL HARASSMENT AND OTHER OFFENSES |

1

e

In this section we focus on the sexual harassment, molestation and other crimes,

. against women like 'sati,_._femalé foeticide and indecent representation of womei. '

8:7.1 Sexual Hataisnﬁgnt and Molektatiqn‘

+_ Sexual harassment and-“eve-teasing” are treated as low priority crimes, but

‘women are exposed to these in every day life’ Though “sexual harassment”
recorded a marginal declining rate’off 7 at an all India level between 1994 arid

1995, in.as many as 7 statés and union territories ‘he crime rate recorded was

cases (NCRB, 1995:7 227-28). -

~ higher than the national average. In the same period, sexual harassment cases in

Téamil Nadu, Mahardshtra and Andhra Pradesh constituted 55 percent of the

- total reported cases in India. Crirfie rate for molestation increased by 0.4 in the
- "same period, the highest béing in Madhya Pradesh followed by Sikkim, M.P:,’
. Maharashtra, U.P. and Andhra Pradesh constituted 5 5.8 percent of the reported

L4

There: ar;f‘:‘_ﬂ.]ree Sleplti‘ons‘ of &ie IPC 509, 294-and 554 'wE.ich deal W1th 'such:

.. sexual h'arassmept. According to Section 5091PC, who ever intendin gtooutrage
- -the modesty of a woman, utters ary word, makes any sound or gesture or exhibits
"~ any object, intending that such word of sound shall be heard, or that such gesture

.or object shall be seen by such woman, or intrudes upon the privacy of such

- woman, shall be-punished with simple imprisonment for a term which may éxtend

to one year, or with fine or with bath. Section 294 [PC punishes anyohe who, to
the annoyance of others does any obscene act or sings, recites or utters obscene
songs in a public place, with three months imprisonment or fine or with both. -
For molestation Section 354.IPC punishes ariyonc who assaults.or uses criminal
force with an intent to outrage’a woman’s modesty. A prosecution for sexual

- harassment under Section 354 IPC requires two factors to be proved: (i) that the -
+ - -accused assaulted or'used ¢criminal ‘force against a woman, -and (ii) that such

assault was with an intention or knowledge that it may or is likely to outrage the

- modesty of the woman. An offence .of indecent assault on a woman cannot be

.Complete unless there is the intention or the knowledge that'the woman’s modesty

‘will be outraged. - S ~

. The 'sgxwii iia'rass'ment and molestation ofwor.hen onroads, in colleges, in buses
~ and in the place of work are common features. Despite bging so rampant, very

few incide

nts are reported and even fewer convicted. This is also becausé an act - E

" of sexual harassment and ngolesfation is difficult to prm}e.

In 6cﬂain-simaﬁbns of sextial harassment, like at the workplace there are n6 - -
“adequate laws to deal with such cases. A recent landmark judgement by the .
~ Supreme Court issuing guidelines to prohibit séxual harassment at workplace

and dirécting the government fo ensure that they are observed ﬁll the appropriate o
legislation is passed by the Parliamient, is indeed.a welcome move. This came as -

a result of the case filed by a group of women’s organisations on behalf of a

.. 'social worker allegedly raped in Rajasthan, Though a law in itself would not
~ solve all the problems, it would at least give women a chance to get redressal. - )

L 1 .




2)

b)

.8, 7 2 Other Oﬂ’enses

. The followmg are some other oﬁ'enses that are regarded crimes as agamst women.

Chlld Marrrage Chtld mamages wer'e banned in 1929 when the Child

. Marriage Restraint Act popularly known-as Sharda Act was passed. But such ~
" 'marriages are still prevalent in most parts of rural India. They are responsible
‘foralarge number of child widows and also lead to suteldes by young women

or their being forced into committing a sati, an act whmh is usually glorified.

Sati: Sati, the custom of burning widows on the fuueral pyres of their husbands
was banned in 1829 Roop Kanwar’s murder in 1987 highlighted this issue.

"The response of the then Rajasthan Government with its Ministers Jusufymg' ‘
‘the act, and adrmmstratton supporting it was most horrendous. There were
.large protests by ‘women’s_organisations. all over the country' against the:

. ‘murder of Roop Kanwar and her glorification as sati. As a consequence, in
... December 1987, Parliament passed Commission of sati (Prevention) Bill

1587. But the Bill did not mcorporate -some of the relevant suggestions by

. concerned women’s groups The most obvious infirmity of‘ the Bill is the

- 'acceptance of sati as suicide. It lays down that the woman who tries to commit

" sati will be sentenced to six months imprisonment under Section 309 IPC.

The Bill does not notice thatthe woman usually does not have a ohome and’

_‘also the term sati which tends to glorify the. act could be replaced by another
- term which could sngmfy that the act could be aforced one, in fact amurder.

Fem.tle Focticide: In the 1970s with the’ dlscoverj,r of tests like amniocentesis

““used to dlscover foetal abnormalities, thousands of clinics sprang up to détect
the sex of the unbo:n child. Couples on knomng that tke sex of the foetus ...
~ was female got it aborted: This was even easier with abortion beingnotonly
-legal but condoned officially as.a famlly planning method of birth control.

- According to a rough estimate between 1978 and 1984 about 79,000 fema.le

Ty

foetuses were aborted after the anmmcentesrs test,

There was loud protest by several women’s organisations-all over thie country ,

Maharashtra was the first staté to pass a law making the tests illegal followed _

by the centre. The decision raised a controversy on killing of female unbom

child as crime on the one hand, and the Tight and freedom to choose on the.

other The Act too’ has certain loopholes, like it does not state the specific
disorders for which the test wou]d be perrmtted and at the practloal level, it
is flouted blatantly

Kidnapping and Abduchon of Women Secnon 366 IPC dea.ls with .

' kldnappm gor abductmg a WOman to compel her to marry against her will or

. in"order-that she may be seduced ‘to illicit intercourse. This section alsg -

_ prescribes punishment for any person who abuses his: authority.to criminally -

: - intimidate 4 woman or induce her to go from one place with intent that she -
may be forced or seduced to have illicit intercourse. Sectlons 366-A and 366. .

"~ B, IPC deal with the procuratlon of minor girls for the aforesaid purpose.

“The cases of i importation-of girls’ registered under Section.366-B, IPC, has

"shown arise of 14.4 percent cases between 1994 and 1995, Andhra Pradesh
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and P_ﬁﬁjab' alone constitﬁ_te 47.6 percent of the totai cas_-es- ﬁt a'.n.all'_Inc\iih- y
- level (NCRB, 1995: 278). Sections 373 and 374 TPC deal with the buying -

~ and selling of minor girls for purposes of prostitution. In the year 1995, the
Crime rate at the national level for kidnapping and abduction ‘was 1.5, .1

+ higher than that of 1994. The highest rate was in Rajasthan followéd by
Assdm, while such cases’in U.P. and Rajasthan constituted 35.2 percent of

‘the fotal reported cases in 1995 (NCRB, 1995: 227-228).

" codified in Sections 292, 293 and 294, IPC. Inspite of these provisions there

¢). Indecent Representation of Women: The law relating to obscénity_is '

. -1s & tendency to represent women indecently in publications, particularly - -

. advertisements. Under the scheme initiated by the government in 1984, a
- - NRIcould import a foreign feature film into India by paying to the government

' owned National Film Development Corporation (NFCD). A lot 6f sex and |

~-violence was brought through this despite two censorship checks and it soon
.. became anorganised racket, Indecent films, cabaret shows, pdmog:aphic_:

_ magazines all do brisk businéss. "

" f) -Anew laivl'“lr_ld_écent Representation of Women (Prohibition) Act”,1986

~ was passed to combat these features. The Act vests the government with
. very wide powers, but it-has not succeeded in curbing the evil. As shown in

--. the chart in section 8.2, the cases of Indecent Reprqéentaﬁon of Women .

- increased to 539 in 1995 from 389 in 1994, a percentage variation of 38.6.
Andhra Pradesh and Maharashira together constituted 86.5 percent of the
. cases in the country in 1995 (NCRB, 1995: 228). '_
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8.8 CONCLUDING REMARKS *

In this unit we discu_ssed various ‘crimes against women. Beginning with the
meaning and scope of violence the unit dealt with the issues of domestic violence,

. rape, prostitution, sexual harassment, molestation and other offenses like child ..

.. marriage, sati, female foeticide, kidnapping and abduction of Women and indecent
- representation of wonien. Different laws relating to each issue or crime against
" women were descnbed along with thelr legal nnphcatlons

_ .’B 9 CLARIFICATION OF THE TERMS USED

' ':_'.Amnlo centesns ' ‘ Test o detect the health condmon of a foetus,
" mainly.for testing any kind of abnormahty In

India this is largcly used to detect the sex of

. o : the-unborn child. -
- Criniinal Procedure Code . :* Lays down procedura] rulcs for investigation ‘
A and trial.
Cognisable . ¢ Judicial or lega.l I1able for pumshment _
‘Female Infanticide - - :° .The custom ofkilling féinale new born infarits

or babies. Banned in India but still prevalent
in some regions. -

Foeticide =~ "~ -: Anact of destroymgafoctus or unborn, c}uld‘ '
o a o ‘in the rother’s womb, : -

-Indian Penal Code - It lays: down categones of offenses and o
e LT ~stipulates punishment, . :

Trafficking in Women ;= Buying and selling or tradm_g in women and_

girls for sexual purposes.--

Violence Against Women : It includes those crimes w}uch are perpctrated_

excluswely on. women hke rape and dowry
' 'related cnme.s y

'3.1"0-' SOME USEFUL-ZREAD-ING'S-' |

- Government of Indla, C'ounny Repon‘ IV th Wor!d Conjérence on Worren Human
. Resource Dévelopment Mi nistry. NewDelhi: G.OL - |
'Government of India, National Perspective Plan for Women (NPP) (1 988-2000
A.D). Human Resource Development Mlmstry New Delhi: G.OI. -

' Mulchopadhyay, Swapna (1998) I the ‘Name of Justice: Women and Law in .

* Society. New Delhi: Manohar. ’

Multiple Action Research Group (MARG) a 996) Within the Four Waﬂs A .

Prof le-of I Domesnc V:alence New Delh1
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9.0 AIMS AND PURPOSE

'This unit proposes to introdace you to certain unportant labour laws whlch are

érucial fo protect the interest of women as workers It is expected that after

- reading this vnit, you should be able to:

. ° analyse the various labour laws covermg socml secunty, welfare, workmg :

‘. understand the context of women’s work partrcrpatron and the constltutmnal

guarantees of gender equality for women both as citizens and as workers '
* explain various early laws and the Lo (Intemahonal Labour Orgamsatlon)
initiafives covermg the mterest of wornen workers;

& examineé the various approaches to women workers as provlded in the vanous

- Five Year Plans; .

conditions, etc: of women workers; and

E . ,explarn the problems of unplementauon of these Iaws

2. 1 lNTRODU CTION

This unit deals ‘with the vanous labour laws in the coritext of the prevailing
working.conditions in which women workets work and constitutional safeguards -
" provided for-the women workers in India. Ideally, but not in practice women as
citizens efjoy not only equal rights along. with other citizens of the state, they > .
““are also entitled to have special protection in society for their development and’

"empowerment Vanous constltutlonal provrslons have been made to meet these

"

. f‘i"’-.f a,




- twm objectwes and labour laws are enacted accordmgly to provide adequate -

. protection to women'’s mterests. In this unit we dlscuss at length some of these
provisions. - ‘ : , .

" We havealso explained in this unit the process of growth of labour laws in India_
from a historical perspective. The ILO (International Labour ‘Organisation}

initiatives and its various-conventions providing protection to women workers
are discussed. The various Five Year Plans in Tndia have provided broad
guidelinies for labour welfare. These-have also.been briefly discussed in this
‘unit. In the following sections we discussed the various labour laws explicitly’

_ contextuahsmg them in the constitutional directives and provisions. In the last-

* sections of this unit we discussed the problems of implementation of labour
laws in India. - -

1

9.2 WOMEN’S WORK PARTICIPATION. AND
. CONSTITUTIONAL.GUARANTEES -

““The status of any given sections of population in a society is ultimately connected
with its economic position which (itself) depends ontights, roles and opportunities
for participation in economic activities?, as observed by the Comrmttee on the
Status of Women in India (CSWI P, 148) '

What is an economic activity? Does it need a relook!
Cour:e.sy Prof. Kapil Kumar, IGNOU, New Delh1

Part101pa ion of women in economic actwmes is common in all countnes,
developed as well as developmg Due to advancement in education, science and

- k)
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technology an ever increasing number of women are coming out of their homes

“for gainful employment. At present, roughly one third of the world’s labour

force i§ constituted by women, their proportion being highest in Europe and

- North America and relativély low in the Middie East’ and Asia. Even i in the
"uaditmnal village commumty consisting of cultivators, artisans' and those

gerforming menial services, women play a distinctive and accepted role in the
process of earning a livelihood for the family. Their role in industry too has been

* significant and they constitute an important segment of our industrial work force.
The main concefn of this unit is with ‘female workers Kndustry because our .

Iabour laws are enacted mainly for the 1ndustnal work for

The NPP (Natmnal Perspective Plan)’ adrmts that “over the years there has been ‘

little structural change in the employment pattern of women in India”.

| ' i) Only 14% of v women are.in full time employment. '
ii) * 90% of these are in the unorganised sector, of these 83% are in agnculture

] and construction. . .
iii) Below 10% are in the organised sector,

iv)  The number of working women as percentage of tofal women in the working

" ape group has been declining and is more or less stagnant in the recent two
decades. Here it may be noted that even within the organised sector 90% of
the women-are employed in unskilled or semi-skitled jobs. The organised

sector in India, which consists of public sector and non-agricultural private. -

. sector estabhshments absorbs Iess than one elghth of the actual work force
of the country L -

9.2.1 Concentratlon m thP Unorgamsed Sector

‘As mdlcated there’ has been a hrgh concenlration of women work force in the.

unorganised sector whi ch is' charactetised by a hjgh mmdcnce of casual laBour.

-Construction labour is afa1r1y Iarge sector of casial work, employmg women in

substantial numbers. Acoordmg to an estimate by the’ National Commission on

* Self-Employed Women, 94% of: the total female work: foste operates within this
' highly explolted sector G1ven he labour market COndlthllS and the existing .
* socio-economic environment, most of thie female work. foréeis in the informal,
- S unorgamsed sector. Employment in this sector is charactensed by low pay, long~
.Hours.of work, low productivity, low skills and lack of job security. There are
.only a few labour or trade umonsforgamsanons to facilitate the mobilisation of
* women workers and kit them into-a CO"ISGIO'!JS work force /

The orgamsed sector- takes advantages of fais vulnierable posmon of t.he labour

force in the unorgamsed sector. Large industries now find.it advantageous to
decentralise their production through small scale-regtstered uriits. The powerloom

industry is a case in point where large segments of artisans and workers are'not
: mdependent producers but are either employed on piece rate basis or controlled

by advances or working on substant;ate order for large mdustrlal units”
(Shramshaktr p.8- 9)

Whettier | iri'the organised or unorgamsed sector women workers face’ several .

constramts which account for their low status as workers Absence or lack of




] enforcement of socml and labour leglslatron hampers women S access to basrc
e employment beneﬁts

. 9.2.3° Dppressrve Workmg Condrtlons B ;-

 Inthe absence of adequate protective laws and lack of enforcement 6f the existing
- laws, women work under oppressive working conditions in the vnorganised

. sector. However women’s oppression in the job market cannot be isolated from

the prevailing situation of worhen’s oppression in society. In a Conference of
the Non-Aligned and Other Developmg Countries on the Role of Women in
- Development in May 1979, it was observed that:

> “The roots of women’s oppression and unequal position lie deep, within poverty,
. inequities and unequal ufilisation and distribution of resources and power that

. characterise the present world order, as well as within oppressive social structures

. and obsolete attitudes that thrive on 1nequa11t1es of all types”

‘The problems of women in Indra are mamfold More than 80% of them'live in ‘_
-rural dreas. Their lives, livelihood and status are deeply affected by policies

relatmg to agriculture, water resources, forests, land drstnbutton and utilisation,
_and employment resulting from agricultural, industrial and technologtcal policies.

" This is particularly true of poor riiral ‘women, especrally those belongmg tothe

“SCand ST categories.

The resenl industzial and economic p01101es of the government again have been
. esponsible for perpetuating the economic crisis among the masses, among whom
. women are the worst affected. Studies show that modemisation and mechanisation
-is tending to margmalrse women in many sectors. They are also indications that
" agricultural modermsatxonf mdustnal growth pollcles have tended to widen gender
disparities. - -

' “The whole move towards modermsanon backed by the go vernment m COr, b‘éedr - X
- matches, textiles, tobacco plantations, coal’ mines and'other mdustnes istesulting -

.- iInamassive drsplacement of female labour. Betiveen' 1974 and-1981 alone 28.64

. .jlakh workers, of whom 14 lakhs were women, were displaced by the installation .

' of powerlooms. In the textrle jute and mmmg ‘industries the employment of
“women has declined by 30% to 60%. In the electronics, pharmaceuticals and
. heavy mdustrres it Has. gone down by nearly. 50%. A- simiilar trend towards

- retrehichment i$ now emerging in the railways, banks, insurance and post and :

telegraphs (Working Group of Employment 58).

“ Therefore, a perspective plan for women’s development has to be related to the a

--total perspective for national development No development is possible if there

:. exists any contradiction between the two. Hence the' > provisions of 'various existing .

" labour laws"and the amendments. therem have to be viewed in terms of these

broad objectives and the Obj ective of our Constitution which is to secure for all -

~ citizens-JU STICE-soclal economic and pohtrcal and EQUALITY-of status and
-of opportumty -

o _In order to understand the growth of labour legtslat.ron related to female wo:lcers o
inIndia we should first of all make an attempt to highlight the différent provisions - -

b mentloned in the Constltutton of India wlnch is the frmdamental law of land.
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As dISCllSSBd inunits 4 and 5 that in view of the prevallmg discrimination apamst

- women in our socnety, the Constitution of India provides a number of provisions

to protect the interest of women and also to prohibit gender discrimination in the

~ work place In the sphere of Industrial Law, women have been assigned a special
posmon m view of their unique socml and biological responsibilities.

‘The Preamble specifically’ declarcs that one of the main purposes of the -
Constitution is to secure social, economic and political j Jusnce along with equallty

of status and of opportumty to all the cmzens (1rrespect1ve of sex).

. The Directive Pnnmples of- State Pohcy require that the State sha]l dlrect its
) policy towards securing: :

+a) . that the'citizens, men a.ud women equally have nght to an adequate means’

- of livelihood;

~b) that there is equal pay for equal work of both men‘and womeri;
" ¢) . that hezlth and strengﬂt of the workers, men and women and the tender age

" of ehildren are not abused and that the citizens are not forced by their economic
.+ necessity to enter avocations unsuited to their age and strength;
d) the State shall, within the lirits of its economic capacity and development,

makeé effectwe provision for securing the right to work; to education and to

public assistance in'cases of unemployment, old age, sickness, and
disablement, and in other cases of undeserved want;

"e). the Stafe shall make provisions for securing just and humane conditions of

work and for maternity relief;

-f) the State shall endeavour 1o secute by suitable’ legislation.or economic

orgamsatlon or in any other way, to all workers, agricultural, industrial, or
- otherwise work, 2 living wdge, conditions of work ensuring a decent standard
of life and fu]l enJoyment of leisure and social and cultural opportunities.

‘Women’s right to equality ind partlclpatlon in all sphercs of national life and

development is the basic principle of the Indian polifical tradition. This was

“acknowledged by the leaders of the national freedom struggle in the historic
' resolution on Fundamental Rights in 1931 and was reiterated by the Government

of India in its resolution appointing the Committee on. the Status of Women in

" Indiain 1974. Apart from reviewing the rights and status of women‘in the context

of “changma social and economic cénditions in the country and new problems
relating to the advancement of women ,"the committee was asked to. suggest
further measures which “would enable women to- play thelr full and proper roIe
in the building of the nation.” o : -
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9.3 GROWTH OF LABOUR LEGISLATION

" Though the bulk of the labour legislation has been enacted after independence,
yet its origin can be traced to'1837 when, following the abolition of slavery in
1833, the British colonies started importing Indian labour under various types of
contracts. “ ' C

9.3.1 Early Industrial Laws: 1891-1 911

The earliest attempts at labour welfare legislation in India were aimed primarily
at regulating employment, particularly of children and women, and safety rather
than at improving conditions of work, health and welfare, The first international
labour conference that met at Berlin in 1890 recommended among other things,
the regulation of women and child labour. Pressed by British employers that the
recommendations of the Berlin conference be applied to India, the government
set up a Factory Commission on whose recommendations the Indian Factories
{Amendment) Act was passed in 1891, In this Amendment Act, weekly holidays
and rest intervals for all workers were also introduced. '

Warkinﬁ in small units - Are they economically sceured?
Courtesy: CSR; New Delhi C

The beginning of the modemn industrial era, which staited with the industrial
- Tevolution, brought about a tremendous change in the character of work assi gned.
to women. The technological changes of the industrial revolution transformed
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the process of production. In Indid it led to the destruction of cottage and village
industries: ‘the backbone of Indian economy. Unemployed village artisans
migrated to the urban areas. They joined the irban working class. "Economic

compulsion forced women of the urban working class and many of the artisan’
-class to work in factories, mills and mines as-unskilled wage earners. Due to the

changed economic scenario, the majority of working class women found it’
necessary to work outside the household in order to augment the family income.

During the early stages of industrial der_'elobmenr in India, women and child |
- workers were victims of long hours of insanitary conditions of work and low
" wages. The same working conditions were prevalent in India where for three - |

decades of factory legislation from the First Factories Act in 1891 16 the Act of

1911, the labour law only dealt with the héurs and conditions of work of women .

and children. In the area of industry, women were given jobs for which they
showed special aptitudes, such as reeling and winding incotton textile and feeding
and receiving in the roving deparlment in the jute textile industry. These

. occupatlorrs later came to ‘be regarded as women 5 _]obs

'In 1905, the Association for Labour Legrslatron a forerunner of the ILO, held a
. conference at Berne and made a number of recommendatrons pertaining to
: workmg hours and working conditions of factory labour. Armed withi these .

recommendations, interested parties in Britain revived thelr agitation for further

factory legrslanon in India. A Textile Committee in India in 1906 and a Factory
Commission in 1907 were set up, on whose recommendations the Factories

Act, 1911 was passed The new amendmg Act testricted the hours of* work as
N grven below ‘ : '

. Table Showmg Hours ofWork forMen, Women, and Chlldren .

_ ‘TYPE OF WORKERS TEXTILE FACT ORIES OTHER FACTOIEES
3 Co s ‘I2Hoursaday " No Restnc_nons _‘
WOMEN S 1 Hours a day - o 11 Hours a day
CHILDREN e T GHoursaday " .. 7+ 7Hours a day

(Imperra.l Gazette of Ind.la, 1908 Vol. 3 p 197)

Ernployment in certam dangerous oceupatrons and durmg mght was prohrblted

~ for both women and’ chrldren in thrs amended Act

Q. 3 2 ll.O lmtlatwes Smce 1919

- “In 1919 the Internatronal Labour Orgamsatron was set up which was a specialised
‘agency in.the field of labour In‘their study of the “Law and Women’s Work™, -
the ILO described some of the special problems arising out of women’s "~

employment.” (a) When a woman engages in manual work; she is exposed to
special danger which threatens not only herself but also future generations.

- (b) In addition to her occupational tasks, there are a multitude of domestic tasks
which she assumes; house keepmg, the care of el;uldren and the repair of clothmg '
. for members of the famrly




The IL.O report also pointed out that a working woman would ruin ber health if

‘certain measures of social protection were not taken; that her attention to some
extent, would be distracted from the collective interests of the workers, and that
* $he may not put the extra effort in taking active part in the trade union movement,
. and-that the prevarlmg situation would reduce:her occupational value and her
ability to defend her interests as a worker” (Introductlon P VIII and IX).

The Royal Comrmssron on Labour in its report in 1931 pointed to a number of
* shortcomings in the existing statute and suggested its revision. Accordingly, the
Factories Act, 1934, was brought irito.existence which proved to be a landmark
in the history of the growth of welfare legislation. The Act was amended, off
and on,.during and-after the Second World ‘War: It was, however repealed by
the F actorres Act, 1948

Women s work and v women 5 employment therefore raise several socral and -
' econormic problems of female labour. The. international standards set by the ILO
apply to'both male and female workers but there are some instruments specifically
concerned with the protectlon of women workers or embodying provisions
-applymg specially to women. The ILO Conventions Nos. 4,41 and 89 adopted
Cin: 1919 1934, 1948 respectrvely are concerned with the night work of women
in industrial employment Conventlon 89 (1948) lays down that no women: shall
_be employed during the night, being. defined as a period of eleven consecutive
" hours including an mterva.l of at least seven: consecut:ve hours between 10 pm
and 3 am. ' :

Recommendatron No 13 ( 1 921) deals w1th mght work of women in agnculture
it stafes that they should have a rest penod during the mght of not less than nine -
hours which when possrble should be consecutwe :

'Conventlon No. 4(1919) on the employment\of women in mines of all kinds
provrdes that no female shall be employed on underground work in any mine.
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9.4 WOMEN WORKERS AND PLANNING N lNDIA

: The Industnal Truce Resolutlon of 1948 declared that productron was possible .

only with the maintenance.of good. industrial relations. This could be achieved
- only by paying due attention to the welfare of workers. The Resolution stressed
that. trnmedlate attentron be given to the problem of housing of mdush'lal labour

The Frrst Frve Year Plan suggested that labour problems should be approached
from two angles, namely, the welfare of the working class and the country’s
economrc stabthty and progress It recommended that the basic needs of workers

“
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for food, clothing, and shelter must be satisfied. The worker should enjoy

. improved health services, wider provisions of social security, better educational -

opportunities, and increased recreational and cultural facilities. The conditions
of work should be such'as to safeguard his health and protect him against

occupational and other hazards. The Plan suggested that employees should en_; oy

statutory beneﬁts at.par mth those in factories and plantatmns

The First Five Year Plan envisaged welfare measures for women. To spearhead

-welfare measures, the Central Social Welfare Board (CS WB) was established in

1953 which symbolised the welfare approach to women’s problems The CSWB

.was also reflective of the community development approach, which enwsaged

for the first time, the need for orgarnising women into Mahila Mandals or Women’s

_ Orgamsattons

: In the Second Fwe Year Plan it was admitted that much remamed to be done in

various matters including industrial housmg, and that progress could be only
gradual, The planalso dweltin detail on the welfare measures for women workers
and stressed that greater attentton should be paid to them for protection against
injurious work, for provision of matermty benefits, and for opening of créches

* for children. The Second Five Yeéar Plan was closely linked with this overall

approach to women’s issues. The Plan recogmsed the need for the orgnisation of

“women as workers. It also perceived the social prejudices/disabilities that they .
- suffered. It also suggested speedy unplementatton of equal pay for equal work
‘and prov1smn for training to enable women to compete for higher Jobs

" The Third Plan stressed the need fora more effective implementation of statutory

“welfare provisions and highlighted- the need for taking preventive steps and
conducting regular surveys against exposures fo occupational diseases. The Tthd-

" Plan also highlighted the need for providing better living and working conditions

" -in the case of agricultural Jabour and of unorganised industry. The Third Plan

pinpointed female education. as a major welfare strategy. In social welfare, the
largest share was prowded for expanding rural welfare services and condensed

* courses of education. The health programme concentrated on the provision of
services for maternal.and oh1ld welfare, health educatlon nutntton and fanuly

planmng

The Fourth Five Year Plan contmued the- emphasm on women's educat:on The

" basic policy was to promote. women' s welfare within the famtly as the base of
. operat.ton ' : :

‘ Tl_'1e Fiftl_1 Five Year Plan emphasised the need to train women in'need of income -
and protection. This Plan coincided with the International Women’s Decade and-
the submission of the report of the Committee on the Status of Wornen in India

(CSWI).. The overall task of the CSWI was to undertake a comprehensive

- examination of all the questions relating to the rights and status of women in the
context of changing social and economic conditions in the country and problems -

relatmg to the advancement of women,
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Influenced by the era that ‘heralded concepts of soc1a1 justice, the Sixth F1ve
Year Plan recogmsed women’s lack of access to resources as a critical factor
impeding their development and, among others, the programme providing joint
pattas (titles) to men and womcn was initiated. However, though the Plan defined
the magmtude of women’s problems and suggested development strategies, the
“Famlly rather- than “Women” remamed the basic umt of -development
programmmg :

The Seventh Flve Year plan operationalised the concern for equity and
cmpowerment articulated by the International Decade for Women. Eor the first
time; the emphasis was qualitative, focussmg on inculcating confidence among
women and training them for ecoriomic activity and employment. In keeping

- with the spirit of the Decade, which aimed-at integrating women into mainstream |
national developrrent the Plan emphasnzed the need to open new avenues of
work for women and perceives them as a crucial resource for the development
of the country The Plan’ acknowiedged the long hours Spent by women in
activities within the liousehold especially in the collection of fiiel, fodder; water,
ete., as well as their labour on the family farm orin farmly business. Currcntly, .
the Govemment ofIndiahas over twenty—seven schemes for women, some women
specific and Gthers both for the male and female p0pulat10n These schemes are
located in d1ﬁ‘crent depa:tments and’ mlmstnes of the Government of India.
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9.5 'msoua_mws RELATING TG WAGES..

Cornmg to the labour laws and thelr applicabili 1ty to women labour inour countrj ;
these can be broadly classified in ) the following grouPs '

Laws reiating to:

1) wages;

~ 2) 'social security;

3) welfare; -
4) workmg conditions; and
5) mdustnal relatlons

In this section we shall be 'deﬂing with wage laws.

The economic conditions of'workers are determined by the wages that they are

able to earn. These earnings are the. only form of. their economic existence. But ..

real earmngs are phenomenally low in comparison to the cost of living; In 1961, :

the wages of only 45 to-49 percent of workers in Tata Tron and Steel Company oo
were such as to meet theu' nummum néeds. The All [Ild.l& Trade Union Congress e

N
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'BLOCK INTRODUCTION S
- BLOCK 3 : LAWS. AND LEGAL REFORMS FOR
. GENDER EQUALITY -

In the carlier blocks, you have been exposed to the Constitutional and Legislative
Foundation for Gender Equality. Having studied this, the emphasis has been put
~on the Constitutional foundations for Gender-Equality- in India with special
- reference to various Mandates and Ommiissions as well as different Constitutional
Amendments. The presént Block deals with the laws and legal reforms for gender

. violence women encounter in their lives, labour laws ete.

equality highlighting the aspects of Special Marriage Act, various forms of - _

Unit 7, besides understanding the marriageé system and the:‘rights of succession |
and maintenance among Indian women, tries to acquaint the students with some ™

aspects of legal reforms affecting the status of women in India. The main focus
of the Unit is to highlight the interface between the secular laws and that of the

the immediate implementation of the Uniform Civil Code.

personal laws. After going through this unit, you would also realise the need for -

Unit 8 focuses not only on the various forms of violence incurred on women but
an attempt has also been'made to understand and explain the meaning and scope
of "Violence Against Women". Various facts related to violence have been
. supported by vital statistics. Moreover, violence against the girl-child in particular
. is covered under each form of violence described. An urgent need for a stricter
"+ law is felt in the sphere of "Domestic Violence". Registeration of crimes has
. also increased (which is 2 welcome step) -and so is the awareness of legal
‘provisions of ' wom en's rights. o :

" In Unit 9 we have tried to introduce you to vartous labour Jaws in the context of

the prevailing working conditions in which women workers work and whichare - -

_crucial to protect the interests of Women as workers. This unit also highlights

some: constitutional safeguards.provided for the women workers in India and-

_how far these reforms work towards gender equality for women, both as citizens
. and as workers. As you are already aware, in most of the under-developed
~ countries women work under oppressive working conditions in the unorganised

sector, therefore, they are entitled to have special protection in society for their -

- development and empowerment. This unit also focuses on the various Jabour
laws covering social security, welfare, working-conditions of women workers
etc. Atthe end of the unit, problems related with implementation of labour laws

_have been discussédd to focus on the ineffectiveness of the laws in controlling
the g_roWing atrocities against women or ensuring equal rights for them.

Unit 10 discusses the laws and the schemes introduced for ensuring social security
in India and its role in achieving gender equality. It focuses not only on the
social security movement in India but.also.tries to highlight various legislations
.and government promoted schemes for ensuring social security. This unit is
infact, a continuation of the other units which center around various issues related

to laws and'legal reforms for gender equality through political and personal

laws, criminal laws, labour laws and laws ensuring social security. -

4{1-

===

[ ety e iber |~ .0 ey

ASTIRTI BLL R -




Laws and Legal Reforms for
_ Gender Equality

48 -

9.6.1 Soc:al Secunty Acts _
1) ' Employees Prov1dent Fund and M1sc Prowsnons Act, 1952.

2) Employees State Insurance Act, 1961,

"3)  Maternity Benefits Act, 1961, ;
-4) .. Payment of Gratuity Act, 1923,
‘5) * Workmen’s Compensatlon Act; 1923
: -6) Coal Mmes Prowdent Fund and MISG Prov1s1ons Act 1948,

" The Workmen s Compensatlon Act, 1926 was sultably re.vised. Social insurance

progranm'les were developed for industrial workers. Provident Funds and- gratuity
schemes were introduced in most industries. Matemlty legislation'was overhauled.
The Maternify Benefit Act of 1961, provides for matemity leave to women in
factories, mines and plantation, including Govemment establishments. But the

o Employees State Insurance Act, 1948 does not provide for matemity leave for

low paid worlcers, and neither in the Gevemment nor in the agncultural sectors
are- there any, legal rights for women

.

‘ GroWi_ng food :1'01:, tlie seeiety - Does the seciety .care for ihe- groﬁersj?
' Courtesy ; Prof. Kapil Kumar, IGNQU, New Delhi.

‘Protective legislation and mziteﬁﬁty benefits have gone a long way in emeliorating

the conditions of women labour, At the same time, these very measures have

.proved to be a disincentive for many enterpn ses to employ women. White collar

i s o e e T T T T ae—~

e P S et | T




" jobs in commercial houses, ShOpS:, hotels, i.‘tmn;sm3 cfél; }iavg added further fillip
'to women’s employment. The changing family structure and value system as
well as the economic needs and the spread of women’s education have brought

a large. number of womep into the job market, and the number of women job _

seekers is increasing.

'Mat'erhity Benefit : Article 42 of the Constitution of India directs the State to
. make provision for securing justand humane conditions of work and for maternity

Xelief. In pursuznce of this objective, the Parliament has passed.the Maternity

‘Benefit Act, 1961 to regulate the employment of women in certain establishments
for certain periods before and after childbirth and to provide for matemity and
other benefits. This eniactment consists of thirty sections and has been amended
in'1970, 1972, 1973, 1976, 1988 and recently in 1995 to make it more effective
and beneficial for women. The Act is applicable to evéry establistiment being a
' factory, mine or plantation and any otier establishment where persons are

employed for the exhibition of qqﬁestriim, acrobatic and other perfofmance; :
[Section 2(a)]. This is applicable to every shop; establishments in which ten or .

- more persons are employed on'any ddy of the preceding twelve months [Section

2(b)). The State Government is-empowered to apply the provisions of this Actto . .
hment whether industrial, commercial, agricultural or otherwise

any other establis

—

. by giving a notice of not less than two months.

Aécordihé to Section 5 (1) of the Act every ’.&‘V.Ofna.n is entitled to the péyment of -
matemity benefit-at the rate of the average daily wage for the period of her -
actual absence, that is, the period immediately before the day of delivery and the-

actual day of délivery and any period immediately after the day.

-~ Itneedsto be appreciated ' .atunlike men, employed women perform two roles-
that of a career woman and of a housewife, Both the roles are equally demanding

“on her energies. Since,a woman’s role as a housewife is basic to the smooth™
functioning of our family and social systems, her work role needs to be modified - -

so that role conflict is réduced to the minitum. It calis for a rethinking and
restructuring of her work schedule outside the home, and giving her preference
in certain kinds of occupations, SRR :
9.6.2 - Social Welfar¢ Measures |

“The need for 6rganised_ we]fafe'.f_‘oi'_indu_s'ufia'll !abbur was fprceﬁilly b_rbught out
by.the Textile Labour Inquiry Committee, ‘which submitted-its report, to the

" Goverament of Bombay in.1937. In putsuance of the report, the Government of
Bombay addressed itself to. formulate schemes for labour welfare, both inside-

and outside thie factory. The Government felt that workers suffered from poverty

-and good employers should take care of their workers. They also felt that if -

. employees were properly looked after, they would be stimulated to work better
- and would be loyal to:the company. In somé other situations, labour welfare

activities Were used as an inducement to atfract labour and to stabilisé thie work -

force, Whatever the motives, the labour welfare movement got impetus as the

. employers started taking more and more interest in this activity.

Eabour Laws
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Constitutional Foindatlons for -
Gender Equallty in India

Th:ough its actwmes the NCW has been able to increase awareness amongst
womenand people at large on the role and finctioning of the NCW as an effective

. instrument of change. Its initiatives have encouraged better social mobilisation -
. -of women and effective group action af various levels. In many cases it has been

able to provide speedy justice to women. The NCW’s sustained-interaction With

NGOs — government officials — resulted in reaching out'to women at all socio- -
_‘economic levels, including the grassroots level. Nowadays, NHRC, SC/ST

Commissions, Media personnel, NGOs, Governmient Departments, seek to use
the NCW as a Resource Centre for Informatlon and know—how on women S

. ;lSSlleS .

6.7 CONCLUDING REMARKS

"The NCW was set up spec1ﬁcally to be an autonomoug Statutory body,
"'independent Comm1ss1on that would have the ‘independence’ to interact with -

the government — — the stafe as well s society accountable for women’s condition.

It was even thought at one time to model it on the concept of the Lok Ayukt so.
 that it would be particularly directed to redress discrimination against women,
;'the mequahty between men and women across a].l bamers

' In order to perform ﬂns role ofactingasa guardlan of women srightsto prevent

as well as to make amends for i injustice done to women, by définition it has to be

~ genuinely mdependent both in its constltunonal constriction as well as in its -
_operational instruments. It would be more effective if it is vested with some

more investigative, prosecuting and implementing powers within the broad

framework of our constitutional scheme of Judxclary and executive and_ '
s Parllamentary system of democracy o ‘

- 6.8 CI.ARIFICATION or THE. TERMS usen

_NG_O . Non—Govemment Orgamsauon .
NHRC . National Human Rights. Commission.

~ NSSo Natlonal Sample Survey Orgamsatlon

6.9 som USEFUL READINGS

e Government of Indla, (1 990) The Nanonal Comm:sswn  for Women Ac.' Natlonal

50

Comnussmn for Women. New Delhi.-

Government of India, (1999) National Commzsszon for Women In Purswr of

Justice, Empowerment, :-Equality, Recommendatzons, and Imnarzves of the
: NCW }995—}997 New Delhi, :
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.days ina wcek No person can be allowed to work in a mine for more than ten.
hours in any day inclusive of overtime. The Government has, however, the power
to make rules providing for exemptions m respect of thes¢ limitations under

certain cucumsta.nces. '

1‘) - No woman shall not\mthstandmg anytlnng contamed in any other law, be

employed
*(2) in any part of a mine wh1ch is below ground :
(b).in any mine above grouqd except between the hours of6 AM and 7PM

2) . Every woman employed ina mine above ground shall be allowed an interval

of not less than eleven hours between the términation of employment on
- any one day and the commencement of the next period of employment

Plantatlon Act, 1951

" Planitation Labour Act, 1951 a.lso makes pl:OVlSlon for safeguarding health of the .

workers by requiring employers in plantations employing 15 or more workers to -
_provide facilities of drinking water, arrangements for proper conservancy and
medical facilities; it also prowdes for welfare amenities like canteens, (if the.

number of workmen employed is 150 and above); créches (if the number of

, female workers employed is 50 or more), recreational facilities, educational

facilities (if the number -of children between the ages six and twelve of the
plantation employees is 25 and above), hiousing facilities and-appointment of
welfare officers to look after the welfare facilitiés ete.

Do the 'plentation workers get the stipulated social securftf as given in the Law?
Courtesy: Prof. Kel:iil Kumar, IGNOU, New Delhi. -
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‘Plantations employing 50 or more women are required to provide and maintain
. & suitable créche for children below the age of six years of female employees.
Section.25 of the Act forbids employment of women and children between Tpm
- and 6am. This provision does not however apply to midwives and nurses

employed in such plantations. There are various other miscellaneous laws in the

field of labour which cover various othér aspects, e.g.

1) Apprentices-Act, 1961 = .

2) Dock Labourers Act, 1934 ~ .

3)" Dock Workers Act, 1948

4) Employment of Children Act, 1938 L o ‘

5) Employment Exchanges (Compiilsorily Notification-of Vacancies) Act, 1959, -

S A e R s T ok
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9.8 PROBLEMS OF'_lml.mmrAﬂ_oNﬁ OF LABOUR |

LAWS

Various changes in personal laws or criminal laws and labour laws have been -

* made to protect the rights of women and ensure their equality but unfortunately

these laws prove to be ineffective in controiling the growing atrocities against
women Or gnsuring their equal rights economically, politically or socially.

9.8.1 Ineffective Go vel_"hment Furictionaries

Not only are the laws insufficient and ineffective but even the government -
functionaries appointed under the various laws like inspectors under the Factories
‘Act or under the Contract Labour (Regulation and Abolition) Act have not
performed their duties. Therefore, there should be an implementational machinery
to bring actual relief to women, workers wherever they are located, More changes
are needed in- the areas of labour laws since different studies have shown that
. both matemity, benefits and minimum wages continue to be denied to women
workers, - - , o '

Therefore, changes should be made in the general laws relating to workers and

Jaws which specifically apply to women workers.so that women workers can
live their lives with dignity. - S :
9:8.2 Lack of Legal Awareness -

Presently women are not _fhlly’ aware of the producﬁvé and social worth of their

labour and there is near total ignorance particularly at the grassroots level, about .
the various labour laws provided for them. Therefore, the Ministry for Labour -

should setupa standing comj_:hit_tee especially for unorganised labour to promote-.
- and develop a strong organisational base to improve their wqui_xig conditions.

Women workers 'émployed in the free trade zones comprise a pafticula.rly

“vulnerable group due to the differentials in application of labour legislation in o

Labour Laws
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these zones. I—Ience women S mterests need to be protected in t]us area and support
semces provided. -

Lega] aid programmes for women have to be developed wluch should concentrate

on the following areas:

1)  to create legal awareness amongst the people .and especially women, by
meking them aware of the rights and duties conferred upon them by various
legal aid programmes;

- 2) toholdlepal aid camps where lawyers provide. free legal advice; -
3. to conduct para-legal training programmes for social workers and voluntary

agenc1es and moblllse them for supportwe action..

Moreover; an indépendent agency at the center should be fonned to follow-up
the proper implemeritation of laws for womer.

9.9 'concmnmc‘ REMARKS

Women form an important segment of the marginalised sections of our society.

. Most women workers work in oppressive working conditions. The Constitution .

of India provides women special protection in view of their subjugated position
in sociéty and their special reproductive responsibilities. Accordingly various
labour laws have also been enacted. In this unit, we have discussed some of the
vital labour laws in terms of their locations within the constitutional provisions.
Enactment of lawsis not sufficient to provide women the required protection:in

our soclety It needs a concrete political will from above and societal pressure '

from below for the implementation of the same.:

I9 10 CLARIFICATION ‘OF THE TERMS USED

: Maternity Relief : " refers to leave given to pregnant women_fqr fixed
: ‘ I " . period of time. -
Organised Sector;. .+ Formal sector having large scale operation,

. modem technology; regulated market, regulated
e labour-and skilled labour etc.
Segmentation of Labour: - divison of labour. o

Unorganised Sector : . informal sector having small scale; unregulated ]

‘market and um'egulated labour etc. -

. 9.11 SOME USEFUL READINGS

CSWI (1974) Towards Equahty Report of the Commn‘tee on the S;‘arus of Women
in India. New Delhi: Govt. of India. -

Government of India, (1988) National Perspective Plans For Women’s
' Development 1988-2000 AD. New Delhi: MI-]RD - : N
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10.0 "AIMS AND PURPOSE -

In this-unit we will disc;liss' the lawsand the ééhéme"s mtroduced _qu éﬁst']ri'n‘g: .
social security ig India and its Tole in achiéving gender equality. Afteryou

have read this tnit you should-be able fo: -, -

» " explain the concept of social security; -

’ undi;rsta.ud.the ggcjal security movement mIndJa, in . N A
. describe the laws and s hemes forachieving soofal Security; - - "1 _

' evaluate the impact of these fneasu;és on ensuring gender éc]uﬁljty;_ "

. equality; and - -

-understand the inherent _wéa'.{-mess_ of a:deveiqpiﬁg qoilhh'y like India with its -

' appreciate the limitations’ of Taw as one: of the tools for ensuring gen"dg-f -

' manifold: proBleinsv of poverty, population, industﬁalisatic_ih' etc. to ensure -

- sé_uiial"se_curity. -

‘.I{ . - -. - ' ., -
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' 10.1 - INTRODUCTION

~ This upit intqodu@cs yc_iu to the concept of social security, the reasons for its

emergence;-the kinds of cveniualities it covers and its general impact on the

" Indian population and on wotnen in particular, This unitis a continuation of the

other units in this block which focuses on the laws and legal reforms for gender

equality throtagh, political and personal laws, criminal laws, labour laws and

laws ensuring social security.

India being a secular and democratic country is guidéd in its administration, by
principles of liberty, equality and justice to all without any distinction of caste,
religion, sex, political opinion, place of residence, etc. To transform these

_objectives into reality, several laws have been enacted and various schemes have

been impiemented. For the purpose of this unit we will focus on social security

legislations, their scope, limitations and impact on realising equality amongall. -
" The Constitition of India guarantees equality, both to men and women and ensures

* for them equal protection of the law.. Howeyver men and women are biologically

- different from one another and in spite of guaranteed legal equality, they are

. treated differently, due to the prevailing social and cultural norms. Discrimination-

on the ground of sex even when based on socidl and cultural attributes leads to

_ gender inequality. It is the function of law to ensure that gender equality is
' achieved for all. . ) o : ' ‘

Other units focus on different aspects of gehder equality, We will therefore -

concentraté on and try to understand the role of law in ensuring social security

* and helping in achieving gender equality.

'10.2 CONCEPT OF SOCIAL SECURITY

_In this section we shall be dealing with the concept of social securify, the reasons
‘for its emergence, the underlying principles for its coritinued existence, coverage

in d\ifférgnt countries, extent of protection granted under the social security

- legislations and the categories of people ¢overed under such schemes. .

10.;2.1‘ What is 'Social- Security? - ¢

Social Security is a very old concept. However its.emergence in the present
form is of recent origin. In the changing socio-economic scenario, where
individuals can rio longer ensure security to their person for themselves or their

dependants, the community and/or the State has to intervene in their lives to
protect them. : g o

: : ™ - e - ‘ L :
The concept of sacial security 1 born out of problems of economic insecurty. It
is-concerneéd with attempts to secure an income for the family where its income

- is interrupted. by unemploymént_.,‘ sickness, accident, retrenchment, and loss of

support by death or by disability and also-to meet the exceptional expenditures

- atising due to birth, marriage, education of children and/or death in the family.

Social security measures in fact can broadly be regarded asincome maintenance

- devices. - -
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10.2.2 '-Uhﬁetlying Principles of Social Security

In earlier days the provision of soc1a1 secun‘y was 'looked after by the family

system, particularly when. it consisted of joint fam111es in which several
' generatlons of people lived together under the same roof. :

. Dlsmtegration of the joint family structure began with the advent of -
- industrialisation and urbanisation. Family as a traditional support ‘mechanism |

- proved to be inadequate when faced with abnormal economic situations. Ina
nucléar family where the number of dependants exceeds the eamers; it is very
likely that poverty and destitution may be the fate of all members of the family.

At a time of major disaster like the death of the breadwmner, unemployment-or )
sickness, family resources do not last long anless there are sufficient savings to

‘cope with such eventualities. Social secunt;r th:ough state agenc1es becomes
extremely 1mportant in such situations,

V:etlms of gender based suelal seeunt}"’
Courresy ‘Debal Smgha Roy, IGNOU New Del.l'u

- Need for SOGlal secunty also emerges out of the understandmg that the '

eventualities like old: -age, disability and sickness eic. can be covered from the
_personal contributions made by way of taxes pmd prior to-the happenings of

such connngenmes Another way of looking at social security measures is that -
society and the government are responsible for  guaranfesing a decent standard -
- of life to'its citizens. Social sécurity.systerii is meant not only to prevent people _

from starvation and untimely death but also to assure them a full life. In other

words, the aim of socfal security varies fromunivérsal protection against povertyv

but also mcludes security agamst the oss of an. acqmred standard.of hfe

Soclal Security
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State ensured social secunty u:ught not coVer all nsks under it.. Dxfferent states

"~ “provide protectlon for certain contingencies and risks. Wh11e the states are takmg

- initiative to cover these risks, social-security has shifted away from the concept -
: of charity and voluntarism to an institutional and secular concept that could be
demanded through organised effoits’ of the pe0p1e without any d1stmctlon of
sex class, caste or. rehglon. :

The concept of social secunty has two Triain mgrechents One is soclal assistance
. and. the other is social insurance.” The- concept as it has-come-to stay shows a
_.progressive shift from social assistance tg social insirance. It is no longer the |
sole I'CSpOnSIbllll}' of the State to provide for all the contingencies, But the State
along with'the employees and the members of soc1ety together ﬁersh the means
for eventuahtles and meeting: vanous nsks : -
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B Aﬂqr uﬁdefstanding.ﬁrhét_l_'social sééuri;y i_é, and how it has flourished in some of

the industrial, capitalist and’socialist countries, we would now like o focus

- attention oh the development of this concept ini India; a developing; $dciaﬁ§ﬁé .

 resources required for-successful implementat_ion_ of social secirity measures. | . -

10.3. 1 Hlstoncal | Ba-ckgrqi'mdl_"’ B

‘Social security m India has been understogd. asa fb;:n:df_sqciél protection,- Tt

Was available to-the needy: and the unfortunate ones in the joint family st upand -
in the caste system. An- additional ‘help was provided from individuals and

- Institutions through the guilds, panchayats, orphanages, widow’s homes and other

6hqﬁty'g¢gte;s. Joint famnilies Played a very ¢rucial ?dle-_ig protecting their
members against hardships arising ‘out of -various contingencies like

: 'uhémplcjfigc‘:nt,' siélql'ég.s,-' vddoWhood;. old age, ete. The béncﬂts covered were -
:medical help to the sick; infirm, weakand the'old; and food and shelter to orphans, -

Soclal Sewurity.
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. 10.3.2 Factors that led to the Sﬁci_al Security Movement in |
- India ' - B

'I'hc initial ﬁﬁd;fstanding of the conternporary cqn_cépt of sp-éia} security revblvé_d -
around the needs and requirements of industrial labour. However, historically it
. (could be traced in its most rudimentary form as a social protection. To begin,

with, prevéntive measures like industrial safety requircrnents; vocational training
and rehabilitation were considered 10_be the appropriate actions for meeting
various contingencies of industrial life. Later it was realised that mere preventive
* measures were not sufficient to cover all the tisks of industrial life, which a
labourer may face. The Social security meastres were designed to meet various:
aventualities in order to ensure that the labourers are not exposed to want and
privation. Presently the concept is understood to ‘cater not only to industrial
" labourers but also to all those who suffer from destitution and deprivation,
in¢luding destitute wonien, the elderly and the poor. . : '

. According to the National Commissioh of Labour, social secutity envisages that
. the members of the community shall be protected by collective action against
social risks, causing undue hardship and privation to individuals whose private
IESOUrces ;:_an'seldom be adequate to meet them. The underlying idea being that
‘the citizen who has contributed or is Jikely to contribute towards the welfare of

the country should be given protection against certain hazards of life.. Generally -

. the characteristics of the social security schemes are; 1o provide for benefit in

- -cash and/or in kind such as medical relief. Beneficiaries, on being qualified, are
entitled to the benefits as a mater of right; benefits are paid as a relief against

temporaty or permanent contingencies. - . o

10,33 Nature of Social Security in Pre Indeperident India

‘Large-scale factories ‘were started in india from 1850 onwards. Industrial

" development was slow and confined to the textile industry to start with. By
© 1881, the factory system had been firmly established in India. However, workers
had rigt organised themselves well till-about the 1920s. They continued to'work
under harsh and undignified conditions., The government showed little concern
for their well-being. ~~ 5 A | |

'I-:he. year 1877 registered the ‘ﬁ:st-ﬁhrést for the iinprovemént of wages among

the Indian workersin Nagpur at the Empress Mill. This led to the passing of the

" Factories Actin 1881, The first trade union was formed in 1890 asthe Bombay
' Mill Hand’s Association, Though this marks the beginning of the organised labour

- movement, it was'neither -'w.i.all'- organised nor strong enough to fight for its -

. demands. The government was niot really interested in the welfare of the workers; ‘
therefore little or no attention was paid to social security and protection against

- . socio-économic contingencies. . - - S '

The Fatal Accidents Act 13 85 required the employer to pay compensation to the

worker or his dependants if it was proved that the accident was not due to obvious,

negligence on the part of workers. I - B

_Thié was in fact a period dt}ﬁﬁcﬁ@ccm fowards the social security movement in
India. However, with the formation of the International Labour Qrganisation in
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. 1919, public opinion was created in favour of social securlty measures. There
was some hectic, though haphazard, activity based on social justice-thereatter.

ILO influenced social legislations in India, both directly and 1nd1rect1y The

Whltely Commission-was appointed which led to the establishment of a powerful
_A]l India Trade Union Congress to represent in the ILO.

After the end of World Wa:I and‘wrth the rise of natlonahsm in Ind1a., 1he British
Government attémpted to accommodate the just demands of the Indian leaders.
The introduction of Dyarchy in the British provinces gave Indians a chance to
administer subjects like education and local Government. This period witnessed
‘the passing of two Act, viz. The Workmen’s Compensation Act, 1923 end the
Maternity Benefit Act in various provinces. This provided security against the
drsabrllty caused during the ¢ourse of employment and maternity benefit for
women workers. Bombay-presidency took the lead in passing the Bombay
Matenuty Benefit Act in 1929. -

..These Aots covered- only a small fraction of the wage earners in this country.
Even the Labour Investigation Commission of 1931 expressed the view that
these measures need to be extended so as to cover not only urban factories but
also mines, plantatmns and communications ete. Unfortunately, these Acts
N remamed more on.pape rather than bemg Jmplemented in reality. .

'Wrth the outbreak of World War 11, there was an acute shortage of work force.
* Therefore under the Defence of India Rules, several concessiois were made for
the benefit of the working class.: As a labour member of the Viceroy’s council,
Dr. Ambedkar could influence the government’s labour policy. . Further the

Constitution of the Standing Labour Comnittee and the Indian Labour Conference '

provided a forum for dlscussmg labour related issues.

\ .

The govemment directed its attentron to the mtroductlon of the sickness insurance

scheme in India. The matter was referred to the then provincial governments. A .

majority of the provincial govemments were sceptical about the success of this

-schéme due to the rmgratory nature of the workers.and the non-availability of
efficient inedical services. The i issue thus lapsed in spite of the realisation of its
- importance.. The Government of India decided to pursue the matter in areas’
wher\medlcal services were made available and the employers and the employees
contnbuted towards. the scheihe: A fresh proposal was therefore madé- by the
provmcral governments in 1935 .o :

In 1937 the. Bombay Government declared its wsron regardmg the protectron of
“industrial workeérs by developing : a comprehenswe system of social insurance.

A contributory scheme for health insurance was prepared. It had provisions for- _

.sickriess and old-age benefits. The Bombay Textile Labour Enquiry Committee
formulated a sickness insurance scheme, which was lmplemented in Bombay

and- Ahmedabad and later, exterided to other prownces The recommendations

of the varioris Labour Enquiry Committees compelled the Govemment of India
1o take some steps in this direction. The government placed t.he recomimendations
before the Labour Minister’s conferences of 1940, 1941 and 1943. Under the

'.Chalrrnansh1p of Professor B.P. Adarkar, the Govemment appomted a o

Social Security
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* commission, to'ldraw upa hea.lth insurance plan for workers in India. “Ar-ound |

the same time, under the recommendations of the Tripartite Labour Conference,”
the Labour Investigation Committee was appointed under the Chalrmanshrp of
Shri.D.V. Rege to investigate the question of wages, earnings, employment,
housing and social ‘conditions. In addition to this, thé Government of India

. . appointed aHea]th Survey and Development Commlttee under the Charrmansh.lp
o of Sir Joseph Bhore.

The Adarkar plan was furthier. modrﬁed by ILO experts and the modified plan -
" was submitted as a'bill in 1946, This was later passed asthe Employees’ State

Insurance Act, 1948. The strong desire of providing protection against

contingencies, viz. sickness, disability and matemity culminated in the formation
of integrated schemes for social security planning in India after independence.

'_ 10.3.4 Natur‘e of Social Security in Post-Independent India

o ,After the adoptlon of the Constitution in 195 0 and with the begmmng of the era
‘of planned. development the government realising the importance of social

© . séclrity.measures for the working class, enacted a number of Acts for theuWelfare ;

" and protectlon against unwarranted CODtIIlgBD.CleS of hfe -7 '

- This penod marks a dlstmctlve phase ini the development of social security :
movement in India. For the first time arr mtegrated scheme covering various -

contingencies of life, viz. employment injuries, sickness, maternity, etc. was

* introduced on a contributory basis. Some state governments. adopted a new
. comcept of social assistance by introducing schemes like old age pension for the
" aged and the desutute Uttar Pradesh was the first state to introduce. stch a

scheme. The- Compulsory Prowdent Fund scheme was mtroduced in 1952 to
cover all factones

Several Acts have been enacted in India for ensunng soclal security for the weaker

_“sections of the community.. However there is no single comprehensive and .

mtegrated social secunty scheme, which would cover all the industrial employees
in respect of various ‘unwarranted contmgencles However, one has to bear ini

" _mind that the. avallabllrty of ‘economic resources is a decisive factor, , which

determines the shape and size of the governmental programme, -The poorer the

- couniry, the greater is the need for social security measures but the lesser is the -
governmental capacity to finance the same. However, a minimum needs

* programme has to be evolved to take care of various eontmgenc1es of life which
the common man faces - :
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10.4 SOCIAL SECURITY LEGISLATION IN INDIA

In this section we intend to focus on the existing laws enisuring social security in
India. Here we will study the scope of these Acts and the extent of various
. tontingencies they cover. Itis very important that we understand the efficacy of
- ‘these laws and programmes. All the social security programmes have originated
~in the desire to do justice by providing protection and assistance to the people
who cannot, for various reasons; protect themselves against unwarranted
conﬁ.ngeneies Notall social security measures have a built in component, which

could bring about and achieve gender equality. We will therefore ¢ cover the inajor -

social security measures in general.

10.4.1 The Workmen’s Compensation Act, 1923
The Workmen’s Compensation Act, 1923 is the ﬁrst piece of soclal security

legislation in India. It makes the employer lmble for any injury suffered by the .

employee as a result of an accident arising out of and during the course of
. employment. The Act extends to workers in the whole of India except for certain
specified categories of employees that have been exempted from the purwew of
the Act, e.g. members of the armed forces. - However the govemnment has the

power to include any class of persons employed in hazardous occupations inits -

ambit. Wherever the Employees” State Insurance Scheme (ESI) is in force, this
Act doés not apply because the ESI Scheme prov1des benefits both in the event
- of disablement and of death : :

Under this Actall the injuries arising out of and during the course of employment
or from an occupational disease are covered. It is equally applicable to men and
women employees. The Act seeks to compensate the employee for the loss of
eamning and ¢arning capaciy due to an accident.

The Act provides for timely help to workers and t.hen' families. The quantum of
compensation depends.on the monthly wages and the age of the workman at the
time of disablement or death. In case of death, the minimum compensation is
Rs.50,000/- and in case of permanent and total disablement, the minimum
compensatlon is Rs.60; 000/~ - '

10 4., 2 Employees’ State'lnsurance Act, 1948

ThlS Act prowdes for medical care, cash allowance during sickness, maternity

and injury during employment, pension for the dependants on the death of the

worker due to injury in the course of employment and ﬁmeral expendlture ofan -

insured person.

This Actis apphcable to all factones other than seasonal factories, where 20 or

_more employees are working and the amount of their wages does not exceed
- Rs.1000/- per month. All those workers edming more than Rs.1000/- per month
and those working for the Indian Army, Navy or Air Force are exempted from
_ the purview of this Act. The application of the Act may be extended to any other
" establishment, by an appropnate govemment, after g gwmg suc months notice of
its intention to do so. . -

Social Security
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This Act is applicable equally to merni and women employees. The objective of
the Act is to provide for medical assistance to the ernployee as well as 1o assist
the fa:mly to cope with such a contingency. .

10.4.3 Employee’s !’l_'owdent.l-'und Acc, 1952

This Act applies to every establishment employing 20 or more workers. An
establishment once covered under this Act shall continue to be govemned by it,

+ provided thé total number of employees does not fall below 20. However, the

Central Government has the authority to extent its apphcatlon to any non-factory
establishment and to estabhshmer_lts employing fewer than 20 workers.

- The purpose of this Act is to provide for a better future for the industrial worker -
 after his retirement and for the benefit of his dependants in case of death while in
- employment.

For the purpose of this Act, an employee is not only a person Iwho has been

'employed du'ectly by the employer, but also a person employed through a

contractor. It also includes a person employed in connection with the work of

.the factory, thus bringing within its purview home based workers like a bidi
worker, who rolls the bidis at home but his work is connected Wlth the activity -

of the factory

The Employees Provident Fund Scheme prov1des for the payment ofa certam

amount to the employee after his retiremeit. The fund is created by contribution
from employees and the employer in a certain specified proportion. Anemployee

‘is also entitled to withdraw a certain amount from his own contribution in the .
 case of certain contingencies e.g. chﬂdren s education, their marriage or for the
.employees housmg ete. - :

' Under this Act, the Central Govemment may, by notification frame a scheme to

be called the Employee’s Family Pension Scheme for the purpose of prowdmg

- family pension and life asstl?ance benefits to the employees of any establishiment
.or class of establishments to which this Act applies. A family pension fund is

created by diverting 25%-of the portion of the employer and employees’
contribution from the Employees Provident Fund with an additional contribution.

from the Central Government to meet all the expenses in connection with the ‘

administration of the Family Pension Scheme.- Out of this fund a portion is paid

.- as family pension to the survivors of employees who die whxle in service before
. reachmg the age of superannuation. :

10.4.4- The Matermty Benef' t Act, 1961

“This is (one of the Acts that regulates the ernployment of women in certain,

establishments for certain periods ‘before and after childbirth and to provide for,
matermty ‘benefit and certain other benefits. The Act is applicable to all the

- ‘establishmerits, where persons are employed for the exhibition of equestrian,
acrobat:c and other performances, as well as to every sh0p and establishment in -
. d slate, where 10 or more persons are employed OI were employed on any day of .

the precedmg 12 months
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The Act provides protection to pregnant woren in the-nature of leave with pay

for a period of 6 weeks before and 6 weeks after confinement. -Further payment -
of Rs.25/-'as médical bonus is paid to-the employee if the employer does not ",
provide for the pre-natdl and post-natal care. Nursing breaks of the prescribed

,duratlon are also allowed to the new mother ‘who is back on duty afier dehvery

Learn From Your Expenence 1 v L

to collect this mformahonﬁom a female govermnent employee and a female

“the ernployers ori this Act. Aﬂer collectmg this mformanon develop anote of -

|8 about two pages on" the awarerness and: obstacles in the Matermty Beneﬁt Act..
‘You may like to exchange your note wrth other students of 'l.l‘llS course in the

Study Centre ' e - - .

'Anemployee whois engaged inthe social responsibility of procreation, deserves
10 receive certain benefits from the community and the employer where she

works. Recently, the practice of granting paternity benefits to new fathers, for"

the responsrblllty they have to undertake for the care of the wife and the newly
born child has also been introduced. This reqmrement is mewtable where the
‘nuclear farmly is becommg the norm.

10. 4.5 Payment of Gratutty Act, 1972

This Act prowdes a scheme forthe payment of gratmty asatoken of appreciation
for the sérvices rendered duving the period of employment. It covers employees

engaged in factories, imincs, oil fields, ports, plantations, railway compames,
_shops and other incidental establishments. For its application, this Act requires
- that there are 10 or'more employees éngaged on’ - any day in the precedmg 12

. months in the concerned estabhshment

_ Under thls Act gratiity shall be paid to an employee on the- termmatton of his
employment after he has rendéred continuous services for not less than five
years. The payment is made on his retirement or resignation or on his death or

_ drsablement due to'accident or disease. This amount definjtely helps the retmng _

person to plan for lns old age or hrs survivors in case of his death

10.5 GOVERNMENT PROMOTED SCHEMES EOR
' ENSURING SOC[AL SECURITY IN INDIA -

- Inthis section we proposeto drscuss the various social secunty schemes promoted

; either: by the central government or by state governments.’ Several schemes -

. have been introduced for provrdmg protection ‘against various cont:ngencres
However not all these'schernes have a bearing on gender perspective. We would
like to focus on some of those social security schemes that are designed to lead

' to gender equahty For many of ‘the schemes mtroduced by the central .

Very recenﬂy some changes are’ mtroduced in'the Matermty Beneﬁt Act. Try,l_ '

pnvate sector employer Also’ try; tor coIlect their opinion about the attltude of |

Social Security _
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government, the administration and implementation lies with the state
govemnments. Notall the schemes that are introduced by the central government
are implemented in all the States, and even where they are implemented they
show variations in the manner in Which they are implemented: Association of
many of the voluntary organisations with the implementation of thése schemes

is a noteworthy feature of the success of many such schemes.

10.5.1 lntegn'éted Rural Development Programmé (IRDP)

Thisisa. .;;ponsored ﬁmgramme funded by the centrat goyei-n'ment' and the state
government on a 50:50 basis. The objective of the programme is to assist small

farmers, marginal farmers, and agricultural labourers with special safeguards tq

Schedule Castes, Schedule Tribes, women and children in rural areas. With the

. help of this scheme, the above-mentioned sections of the population are assisted

to cross the poverty line by encouraging them to take up self-employment.

- Poverty squeezing thé options of life! J

. - Courtesy : CSR, New Delhi, - .

The guideline for this programme defines ‘poverty line’ in terms of annual family
income from all sources. A family is below the poverfy line if the annual income
of the family does not exceed Rs.6400/~.- This programme helps a family to
reach an annual income of Rs.6400/~ and further raise its edrning capacity by
training, skill development and by providing raw material or financial assistance.
The poorest of the poor are given priority as benéficiaries under this scheme.
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- Under this programme, 4 family is regarded as a unit. _Therefore, the concept of
gender equality among.the members of the family is not focused upon here.
However, there is an attempt to give equal access to the benefits arising from the
various schemes under JRDP to both men and women. *

10.5.2 Development of Women and Children In Rural Areas ,
(DWRCA)© . . D

This is-a sub-scheme of IRDP with the primary. objective of foéusing attention -

on the women members of rural families bélow the poverty line. The purpgse of
the scheme is to provide opportunities for self-employment to women.. The

-~ need for this programme was felt because women members of the IRDP families™

were not able to avail of the benefits of IRDP,  , -

The distinguishing featire of DWCRA is that it is a proup strategy as-against
. family as a unit of assistance under IRDP. The women members of DWCRA
are to form groups of 10 to 15 women each for taking up economic activities
suited to their skills, aptitudes and the local conditions. The group strategy was
. adopted to motivate rural women to come together and to break social bonds,
which denied them opportunities of self-fulfillment and income generation.

Training for .Ge;-lder Equa!ity.
Courtesy: CWDS, New Delhi, -

Under this schemne ‘assistance is ade available to a group of wo_men, 50 as to _
covera one;-time grant of Rs. 15000/-, being equally contributed by the state and

- Soclal Security
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the central governments-and the UNICEF. This assistance may be used for the
purcha.se of raw material and for marketing efforts as also to pay an honorarium

~ toagroup organiser, mfrastructural support for income generating activities and

also for child care facility.

'I'he programme lays utmost stress on tralmng for motivation, attltudmal change
and awareness building and thus leading to gender equality.

10.5.3 Jawahar Rozgar Yojana (JRY) -

| “The primary objective of this prgramme is to generate additional gamful.
" employment for unemployed and under-employed persons including both men

and women. The assistance for this programme comes from the state and the

. central government ona 20 : 80 basis, for the purposes of social forestry, building

bunds, drilling wells, developing land and terracmg etc., building schools,
balwadlee and anganwadxes :

‘ The wages under JRY are pa1d on the basis of the Mmunum Wages Act, 1948. .

Further the berefits of créche; fresh dnnlcmg water,-etc. are also to be made
avaﬂable to the workers .

10. S\ﬁ r“grlp'ne Mlmster's Employment Scheme

This scﬁgme h):l.s mtroduced to encourage and help educated unemployed

" persons to startjh r own business or enterprise. This scheme was to generate
' self-employmenf) dirong urban and rural youth. Under this scherne an.
-entrepreneur is entltled toreceive a loan for the project proposal up to the amount -
.of one'lakh rupees. A la.rge target has been assigned to Maharashtra, where a
© large number of young men and women have taken benefit of this scheme.

‘ Under this scheme, 15% or a maximum of Rs.7000/- of the amount comes from
‘the central govemment in the form, of assistance.. Upto 95% of the estimated-
' pI'Q]eCt amount can be raised as 'loan from the nationalised -banks or finance
-institutions. Only 5% of the proposed estimate has fo be raised b}r the individual _

concemed _ ;- B

'Assnstance in the form of conduct.mg tram.mg programmes, holdmg mduslnal
: fa.u‘s and prov1dmg consultations with-experts 1s a.lso covered under this scheme.

.10, 5. 5 Women 5 Natlonal Development Fund

The National Deve10pment Fund has been constituted to help: women to build
their capaclty and to encourage deve10pment among women. The main purpose

. of this fund is to help poor women to build their own resources in order to bring .~
about social change. It can be'used to generate employment, to raise funds, to -

help inreleasing mortgages and to provide for social needs on sudden requirement.
Involvement of .Io'cal voluntary organisations is encouraged under this scheme.
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10.5.6 Welfare Schemes for Women

"Several schemes have been introduced for the welfare of women. Under these
schemes various supportive mechanisms have been introduced to help women
‘in difficult situgtions-to cope with their Lives. Following are some examples of
such scheries. : ' '

- Institutional Support for Destitute Women
Maher (Maika) Yojana
.Rescue Homes
- District Dakshata Samiti
Training Institutes for Women
Scholarship for Professional Training
Assistance for Self Employment = o
Assistance to Illiterate- Women for'their Daughter’s Wedding
Rehabilitation of Devadasis - o
Educational support for the Children of Devadasis
Hostels for Working Women
' Créches for Children ‘
Saving Incentive Scheme for Women - ‘ _ _ .
‘Reservations ‘for Women in Government and ‘Semi-Government
" Undertakings. '

110.6 SOCIAL SECURITY AND GENDER EQUALITY -

In the earlier twp sections, we have studied some of the Acts and the schemes
thatattempt to achieve'social. security for a certain group of people under certain
conditions. In this section we would like to focus our attention on finding out
the extent of gender equality’ attempted to be guaranteed through these social

security measures.’ It is very important to understand the difference between

gender-neutral and gender-focused approach of laws and policies. Most of the

Actsand the schemes apply to6 men and women without any distinction. It is

" thexefore expected that both women and men be equally benefited by them.

- Undfortunately that is far frorn the reality. In a patriarchal stratified society like
that ofIndia, wornen rarely receive any benefits even when they are specifically
meantfor them, The Matemnity Benefit Act is meant to provide speciel benefits
for women. Unfortunately, there is a tendency to avoid providing these benefits
by seaching for loopholes in the Act, either by keeping the total number of

- woxkizgwornen below the eligible number or by not employing young, newly
-maxried women in the undertalings, - : '

Soclal Security .
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10-.6.1 ‘I.inllitaiilbns of ‘Social Security Measures for the Purpose - ,
of Achieving Gender Equality 2 :

‘In most of the social security, laws, the focus is on labourers in organised sector '

e.o. factory, company, governmient offices etc, ‘The contingertcies of sickness,

“old age, accidents, etc. that the organised workers face is covered under these-

laws. However 90% of workingwomen are engaged in the unorganised informal
sector, mainly as self employed or casual workers. Both these categories are not .
covered under the earlier mentioned Acts. Therefore the women, who benefit
under the Acts, are only those who are engaged in the organised sector or those -
who are related to the men who are working in the organised sector. When
women benefit under the latter category, it is merely as a by-product of the
existing legal system. Here women do not receive any benefit as a matter of
right but merély as a recipient of the rights of male relatives.

" Under the government sponépred schemes the situation is slightly better. Under
‘most of the schemes, women are specifically mentioned as beneficiaries. Those

women who qualify under the schemes are entitled to the benefits provided under

‘them. The purpose of the schemes has been to help women to upgrade their .

skills, expand their resources, and generate opportuhities for a better life and to
create an atmosphiere of healthy and equal status among men and women. '

Gcndei; equality'iﬁ not the same,as_ gender neutrality. The laws and the policies .

that do niot refer to gender, do not necessarily lead to gender equality. Most of

the times they are gender biased. They are biased in favour of men'and perpetuate
the socially assigned role models for women. The whole issue of gender justice
is revealed in the approach of regarding women as a “vulnerable section of the
society™ Social security legislations and schemes therefore have not been

. snccessful in achieving gender equality in India.

Equality as understood by men and women are proved to be different. The
gender-neutral concept of equality merely perpetuates inequality among men
and women. A mere gender-nentral concept is in fact blind to the gender

~ perspective. The social security measures mentioned in this unit have laudable

objectives. However, the available economic resources, the political will, the
administrative expenses etc. pose difficulties in achieving gender equality.

It is well accepted that law is an instrument of social change. -However, it has.
inherent limitations for changing many of the social norms. The Child Marriage
Restraint Act and the Dowry Prohibition Act are just a few examples where
enactment of laws has not changed the reality. There are still child martiages
conducted in public with pomp and show. Where a social worker taking objection

- to'a child marriage in a village in Rajasthan is-raped as a punishment and the
. perpetrators of the crime of rape as well as child marriage escape, such laws are

of little help for legal action. Itis known to all that taking and giving of dowry

is an offence. Yet this offence is committed rampantly among the rich and the.

poor, the educated and the illiterate; in cities and in villages and among law’
makers and law implementers. - ‘




What this really shows is that, though thelaw is an instrument of social change,
it has its own limitations.” Laws incapablé'of bringing about'change in conditions
of long standing traditions and practices. In such situations, law can merely -
. provide a guideline, which the ideal society should follow. Practices like child
- _marriage, dowry, gender bias and discrimination can change slowly as they ‘
involve a great effort at changing age-old attitudes. Fear of punishment is not a'
sufficient deterrence in continuing these practices. Spreading awareness of this
* social évil-along with strict implementation of the legal- provisions may bring
about the desired results. . .- -

Further, developing countries like India have manifold problems of their own, -
eg. population growth, poverty;: great disparities among :the ‘members of the
comnunity, pressure of. industrialisation, unemploymerit, resource crunch,
backwardness, illiteracy, etc. An attempt to ensure social security to all those"

who are working in the organised sector, by the very. size of the population, *

- becomes a burdensome proposition. Ifthis were to extend to the entire population

desirous of receiving the social security benefits, the country may not be able to _

- stand the economic burden arising out of such added responsibility, Howaver a
country’ cannot take this up as a defence for inaction- and shirk from its
respongibilities towards its citizens. It must persist in its efforts steadily and-

- vigorously. D S o
‘These are somié of the liniitations and drawbacks encounstered jn the process of

ensuring social security to all needy people and: the establishment of gender

equality., ' ' B : ' -
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10.7 CONCLUDING REMARKS

“In this unit we have discussed the various dimensions of so’cia]fsecuﬁ.ty measures.

- We began with conceptual clarification of the terms and the underlying prin‘ciplps
. of this concept. We also discussed the process of emergence of social security in

" India. Here we discussed the'main features of social security measures in pre-

. and post-independent India. The contents of the Social Security legislations and
schemes initiated by the Government of India are discussed at great length, While :
the gender dimension is covered in most of the sections; in the last part of the
unit we discussed the limitations of the social security measures in India in general. - -

" Social Security
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10 8 CLARIFICATION OF THE TERMS USED

Char;table Instltunong b Institutions work for greater wellb’é’mg for society
' without making a profit.

' Developing Countries "¢ Those countries of the world who are having a '

lower level of GDP (Gross Domestic Produet) than

those of the developed countries and are striving.

to achieve high rate of growth than the existing
one. - o
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'BLOCK INTRODUCTION |
BLOCK 4: WOMEN'S MOVEMENT
_AND LEGAL CHANGE _

This block is an extensmn of the last block which dealt witlh the laws and legal
reforms for gender equality. As you will notice, this block is an expansion of
especially the Unit No.8 which centered around the issue of "Violence against

“Women". 1t is not an unknown fact that right from the birth itself, for many

women life holds various threats of violence. Despite the introduction of various
constitutional provisions, women continue to be the victims of domestic violence,
family violence, violence at the work place etc. ~

Rape is the extreme form of violence against women. In Unit 11 we have discussed
not only the legal definition of rape but also the various legal provisions made to
- enable women to fight against this crime. Suitable examples and court cases
have been pointed to bring to light different loopholes existing in the legal system.
This unit has also been supported with statlsncal analysis and tables depicting
the heinous act by close relatives also

Unit 12 focuses on another form _of violence _i.é. Dowry which has acquired a
draconian proportion during the recent times. A section of scholars and women
activists are questioning the relevance of the institution of dowry in India, Various
legal prov1s1ons have been mtroduced to curb this practlcc but in vam

Having studied Block 1 and 2 and the above umts you must be very well aware

of the limitations of the legal system. Keéping in mind these limitations, activists

interested in the welfare of women and families agitated for separate fazmly
courts for settlement of family disputes. This is what Unit 13 deals with, It explains
the need for family courts and also the features of these courts. Suitable examples
have been cited to make the students understand the fu,pctlonmg of these couirts
ina proper manner.

The concluding unit of this block disélisses various legal aspects of women's -

rights and gender €quality. It examines the area of customary rights and common

law practices to analyze and expldin the relatlons}up between:customary rights -
and democratic rights. Illustrative examples from different parts of the country

are also cited to explain this relationship. It will be evident to you that there is a
lot of unevenness in women's social rights as customarily defined. -
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UNlT 11 RAPE
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ﬁ 0 AIMS AND PURFOSE

Rape is the extreme form of vrolence agamst women. Various legal provisions

are made to enable’ women to ﬁght agamst this erime: After readmg this. umt you
should be abletor

_ explam the legal ﬁ-ame of reference m which rape as a crime is dealt vnth ‘

analyse the i issues. of evidence in rape case-and punishment to the rapist;

.‘d1scuss the provrslons relatmg to protecnon and compensanon to the rape

victims;'

.. describe the’ phenomena of rape Wlth the help of state and natlonal level o
: 'statrstlcs and some examples, and

: hrghl.lght the various. measures undertaken to check rape in Indran soclety 3

1.1 lNTRODUCTlON

ape necessanly has an element of male physwal desn'e else the crime, would

10t be possrble But rape has been takmg place In our socrety not only as the
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extreme cxpressmn of physu:al desire but accompamed with it coercion and E
physical violence as the mechanism of control 6f and threat to women especially

. to worlung class and dalit women. ¥t has also emerged as a mode of “teaching a

lesson” to anindividual woman orto a ‘community as awhole. Inrecent years, in
the context of extensive transformation of our society cansed by the rapid spread
 of mass-commumcatlon networks, urbanisation, industrialisation, migration, ete.
* ‘the mcldence of rape has mcreased substantlally The state has enacted various
Jawsto prevent such crimes and give proper punishment to the rapist. In this unit. -

" we will discuss various laws, and court judgements on rape.'We begin this unit

thh a legal definition on rape and its various types. Evidence plays 2 crucial
_role i in rape cases. ' We have discussed- this issue at length. The aspects of
pumshment to the rapist; and compensation and protectioh to rape victims are
* also analysed in this unit. In the last two sections of this unit we have dmcussed
‘ somc wtal stahsucs on rape.and measures to control rape

_ 'n 2 CRIMI.-'. AGAINST WOMEN CONCEPT AND

" Notmthsta.ndmg t‘ne cquahty guaranteed through by the Constltuuon, for many' ,'
" women life holds various threats of violence. The threat of violence on women

s mamfests itself right before their life begins, continues to scar early life, follows

-in the mamcd life as domestic violence. Violence also endangers women as

" victims of rape and worse than that énd in murder and even suicide in some -

' cases. A]though women afe guaranteed equality, freedom, equality of oppertunity

and protection by the Constitution and several legislations, nonetheless: they

_ continue to be the victims of domestic violence, family vI~%ence, violence in the:
» commumty a.nd at work places . :

Rape constltutes a very aggressive and brutal form of sexual oppressmn amongst
the crimes spcclﬁcally committed against woman. In many countries this crime
has been included in the category of heinous offences.by law cnforcmg agencies

. . “and is'reguilarly and closely monitored by seniorofficers. Unfortunately, while - ;

.on the one hand there is a national debate on about 1/3™ reservation of women in
* parliament, and on various legislations in the offing regarding empowerment of |
women in soclal economm and political spheres on the other hand;, there has ¢
been i increase in crimes speclﬁca]ly committed against wornen in the past few.
.-yea:s As a matter of fact, violence against women is a major obstacle in their
2 progrcss, deve10pment and empowerment. In Indla, the rise in crimes agamst
2 womcn is acqulrmg dlsturbmg proportlons

-Although wommen can be vlctlms of any. cnme the crimes in which only women

are the victims and- whmh is ducctcd speczﬁcally agamst womenare charactensed
“Cnme agamst Wome

'Iheorehcally spealqng crime agamst women can broadly be class:ﬁed mto two .
T categoncs :




1). Cnmes identified under the Indra.n Penal Code (TPC)
a) Molestation
- b) Sexual harassment
'~¢) Rape.-
d) Kldnapplng and abductlon for dlﬁ‘erent purposes
€} -Homicide for dowry, dom*y deaths’or attempts at dowry death;- —.
1) Torture (mental and physical).- '
. g) Importation of girls up to 21 years of age
2) The crimes Ldent.lﬁed under the special laws;
a) Comnussron of Sati Prevention Act, 1987,
b) Dowry Prohibition Act, 1961, '
c) Immoral Traffic Prevention Act, 1936. :
d) Indecent Representatlon of Women (Proh:bmon Act, 1986)

The aim of'this paper is to present the problem of rape in detail. Before an attempt. .

is made to understand the legal dimensions of rape, it would be proper to throw

Jdight in brief on the concept of molestatron as well as sexual harassment. A
‘better understanding of these two concepts wﬂl help us in understandmg the
problem of rape more meanmgfully -

o Molcstatlon

Thrs is broadly covered under section 354 of IPC which reads as assault, or-
criminal force on worhen w1th mtent 1o outrage her modesty ‘The legal definition

is as under

“Whoever assaults or uses cnmrnal foroe to any
woman intending to outrage or knowing it fo be -
' llkcly that hc will thereby outrage her modesty”.

The. essentla] mgredxents of an oﬂ'encc under Secuon 354 IPC are:

' a) that the person assaulted must be a woman;
b) that the'accused must have used-criminal force on her;

c) that the criminal force must have been wised on the woman mtend.mg theleby '

- to outrage her modesty

, Legally sPeakmg woman’ under ﬂus section denotes a female human bemg of

any age. It may be noted rhat whar consmu!e.s' an oufrage 1o fenm]e madesly s

" nowhere deﬁned

The pumshment for an offence ‘under section 354 IrC shall be nnpnsonment of _

-either descnptmn fora terrn whrch may extend to 2 years or with ﬁne, or-with
' both

- Sexual Assault | ‘

Earher this sectlon was dlso known as eve-twsmg” Seeuon 509 of IPC dmls

~ with the ingredients of: sexual. assault. According to Section- 509, “thver
mtendmgto insult the modesty ofany woman, uttersanyword, makesanysotmd
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or gesture or exhibits any object mtendmg that such word or sound. shall- be"
heard or that such. gesture or Obj ect shall be seen, by such woman, 6r intrudes _

. upon the privacy of such woman, shall be pumshed with simple i imprisonment
for aterm wluch may extend to one‘year or with fine or with both”. In order to
constitute an offence under Section.509. there must be some proven intention
against some woman whose modesty has been outraged e.g. a letter containing
" lewd and ﬁlthy suggestlons ina closed envelope sent to a womarn arounts to
o msultmg the modesty of a woman. : :

1 1 3 RAPE A HEINOUS CR]ME AGAINST WOMEN

The legal prows1ons for rape underwent major changes after the Mathura custod:al

. rape case in 1979 when the Supreme Court of India (Tukaram V.S'rare) reversed
the judgment of the High Court and acqmtted two policemen of charge of rapmg '

~ a young tribal gitl while she was in their custody. The two policemen were
_acquitted by the Supreme Court on the grounds that the prosecution has not
proVed that the woman did not consent to sexual intercourse. Rape is the only
" crime where the victim has to prove non-consent. Four law téachers wrote an

“open letter to'the Chief Justice protesting against the judgement. The judgement -

- -sparked off wide scale protests throughout the country. A systematic campaign
“was also Iaunched by women’s organisations to.change the rape laws. The Law
. *Commission in the 84% report on rape and alliéd offences proposed certain changes
‘in the Indian Penal Code (JPC), Criminal Procedure Code (Cr. P.C.) and the
" Indian Evidence Act (IEA):"On the basis of these recommendations, the Govt.
-amended the Jaw of fape and introduced the Crirninal Law Amendment Bill in

. 1980, which was ‘ultimately passed as an Act in 1983, We now deal with the

prowsrons of law regarding rape as per'the amended law and as it stands toda}'

11 3 1 The l.egal Defi mtion

The legal deﬁmtton of rape is stated under sectmn 275 IPC. As’ per Section 375 ~ '
“A'man is sa:d to commit rape who has sexual'intercoirse with a woman under

r

_ crrcumsta.nces fa.lhng under any of the six followmg descnptlons o

.
2)

3

)

Agamst her will. - - C
Without her consent R ' .
Wlﬂ:l her cofisent, when her consent has been obtamed by puttmg her or, any :

person in whom shie is interested in fear of- death orof hurt.

- With her consent, when the man Kriows that he is not-her husband. and that . .
" “her consent is given because she beheves that hé j Is the man to whom she is7
- or believes herself to be lawfully married. - PRI 3o -

o 5) _: With her: oonsent, :when at the time of gmng such consent by ‘reason of L

*.unsoundness of mmd or mtoxxcauon of the admrmstratton by h1m persona]ly
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corthrough another of any stupefymg or unwholesome substance, she is unable
‘to understand the nature and-consequences of that'tc which she gives consent.
'6). With or-without her consent, when she is under sixteen years of age.

Penetration i Is sufﬁctent to constltute the sexual intercourse necessary to the
offence of rape. A :

Sexual intercourse by a man W1th Ius own W1fe the wife not bemg under 15
yeats of age is not rape. '

The offence of rape has been included in the category of heinous offences as it
leaves a permanent scar on & woman as she lives the rest of her life under great
mental torture.

For the purpose of ﬂllS offence the word man’ denotes a male human bemg of
‘any age and * woman denotes a female human being of any age.

11.3.2 Gang Rape

In cases of gang. rape the'proof of completed act of rape by each accused on'the

victim of rape is-not required. Involvement of group of persons is not necessary;
even if two persons commit rape they would come within the rmschlef of gang - -

'_rape [S.376 (), Explanation 1]. |
11.3. 3 Attempt to Commlt Rape (376 lS 11 lPC)

"An indecent assault upon a woman does not a.mount to attempt to rape unless it
. is established that there is d-.termination in the accused to fulfil desire inspite of
- -resistance. An assault with ‘ntention to commit rape is different from an intention -

. to have improper connection. Every criminal act of rape or an attempt thereof

does involve an indecent assault. In order to amount to an attempt to commit an ]

_offence, the act of the accused must have proceeded beyond the stage of
preparation. If the act of accused does not constitute anything beyond preparation
and falls short of an attempt, he may escape the liability. under section 376/511
: IPC , .

11.3.4 Custodial Rape

In- recent years there have been several cases of custodlal rape Itis deﬁned as
_follows in Sectlon 376 (2) B,C, and'D (l'PC) |

: Whoever

'a) beinga pollce ofﬁcer commits rape
i) within the limits of the police station to which he is appomted, or

i) in the prerhises of dny station house whether or not situated in the police

. station to which he is appointed, or
iii) ona woman in his custody orinthe custody of a pohce ofﬁcer subordmate
t6 him, or-

- b) being a public servant takes advantage of his ofﬁcra] posmon a.nd commits -

Rape
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rapeona ‘woman in his custody as such pubhc servant orin the custody ofa
“public servant subordinate to him, or
c). being on the management or on the staff of a jail, sremand house or other
. place or custody established by or under any law for the time being in force
-or of a woman or children’s mstltunon takes advantage of his official position
“and commits rape on any mmate of such jail, remand house, place or
institution;

d) -being on the management oron the staff of a hospital takes advantage ofhis -

official position and comnnts rape on the woman of that hospital or,

€) commits rapeona ‘woman lcnomng her to be pregnant or commits rape ona -

-woman when she is under 12 years of ageor; -
f) commits gang rape.

11.4 E,vmmc_s ANb PUNIISHMENT

_ While discussing the legal provisions of rape, it is very' important to discuss the
--following aspects of. ev1dence which have beanng on the conviction of an

accused.

" 11.4.1 "Somie Important Aspects of Evidence

a) The disclosure of the na.nies ofthe culprits by the'prcaecution to the doctor at

the medical examination is of no consequence. .
} Versions of women who are victims of rape are normally accepted since a
victim of rape would not tell a lie ather own cost. The evidence of the victim.
of rape stands on par with the evidence of an injured w1tness hence
comoboration of her testimony is not necessary.
¢) Where the evidence of the prosecutrix (rape vxctun) is found rehable and
‘credit-worthy, the mere fact that one material witness in the case has not
" been examined is not fatal to the prosecution of the case.

& “In case of rape, where the victim is a child below 10 years exact details of the

ineident are not expected from her. The Court has to take into consnderahon
_and record its finding on the totality of ti2 circumstdnces available on record. ;
) Merely because some of the prosecution witnesses have tumed hostile is no
ground for disbelieving other witnesses exammed and their evidence has to
be considered independently. :
f) - Where the evidence is reliable, disclosure of the oﬁence of rape wnth delay
. by-the prosecutrix would not affect her version.
g) Notice should not be taken of minor dlscrepancxes which do not hitthe basic

- case. Acquittal of the accused on the grounds of defects in investigation 1s
not justified.

. h) The character of reputation of the vmt].m has no relevance elther in the mattes

of adjudging the guilt of the accused or imposing punishment under section

-
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'"376. Such factors are wholly allen to the very scope and object of Section
376 and can never serve either as mmgahng or extenuatmg cucumstances .

fori xmposmg the mmmmm sentence with the aid of the provnsxon of Secnon
376. - .. - o

i) Absence of medical report has no consequence as far as trial of’an accused is

-concerned: For example, if the prosecutrix and her husband belong to the

backward community living in a rémote area and do not know that they -

should rush to the doctor after the occurrence of the incident, the absence of
*_ ‘medical report is of no consequence, if other evidence on the record is
_ believable.
j}  The mere fact that in med1ca1 ‘examination, no m]ury is found on the male
organ of the ‘accused is riot sufficient to reject the allegations of forcible
_intercourse by the accused. Mere absence ofi mjury on the accused would nct
prove his innocence. :

11.4.2. lmportant Supreme Court ]udgements on Ewdence

. The tesumony of the prosecutnx corroboranon of the incident by ﬂ1e rape victim

has always been a bone of ccntenuon in legal procéedings. Many a time, the
conviction of an accused in a rape case has beer considered illegal because it is
based on the uncorroborated testimony of the prosecutrix. However, the following
Supreme Court judgments have made it: very clear that if a conviction is based
on the-evidence of a prosecutnx thhout corrobcratlon it w1!l not be illegal on
that sole ground

a) Ramiéshwar Kalyan Singh Vs. State of Ra_;asthan In this’ famous case,
‘the Supreme Court held that corroboration is not essential before there can
bea conviction, The or:y rule of law is that this rule of prudence must be
present to the mmd of j idge or'the jury as the case may be and be understood

and appreciated by him or them. There is no rule of practice that their must -

In eveéry case, be corroboration before a conviction can be allowed to stand.
b) In Sheilth Zakir Vs. State-of Bihar: The Supreme Court held that if a
~ conviction were based on the gvidence of prosecutrix w1thout any
corroboration it would not be illegal on that sole ground.
c) In Bhargavada Bhohin Bhai Hirqi Bhai Vs. State of Gu]arat The

Supreme Court observed that corroboration is not the sine-qua non-for a -

_conviction in a rape case. In the Indian context, of sexual mores, refusal to

~ * act on the testimony of a victim of sexual assault in the -absence of

corroboration asa rule is adding insultto injury: Why should evidence of the
girl or the-worhan whc complains of rape or sexual molestation be viewed

with doubt, disbelief or suspicion? To do s0 is to Jusufy the charge of male

chauvmlsm ina male dommated socxety

Thus from the abcve Judgments of the apex ccurt, itis clear that the corroboratlon

“or testlmony by the prosecution during trial has been considered insignificant as

far as it relates to the conviction of the accused. This wisdom of the apex court -

- has its moorings in the Indjan socio-cultural -milieu. A girl.or 2 woman in a

“tradition bound society of India would be extremely reluctant even to admit that - _
any incident. WhJCh is hkely to reﬂect on her chastity has even occurred. As a
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matter of fact she would be conscious of the danéer of being socially ostracized

by society including her own family members, relatives, friends and neighbours.

11.4.3 Pumshment for Rape

Under Section 376 IPC a person guilty of rape can be punlshed with' either
imprisonment for life or'with imprisonment of either description for a term,
which may extend to 10 years. There are two choices open beforé the court. The
first one is to award imprisonment for life, if the court feels that imprisonment
for life will be excessive, then it will be second choice of awarding imprisonment
for a term, the maximum limit of which has been fixed as ten years. -

Where a rape-is committed by middle aged person with a minor girl aged 10

years, exemplary and deterrent sentence is called for.

DoYouKnow"l . o _
. The court stated ina fampus Judgement of State of Maharastra Vs Chander -

: ---Prakash Kewal ‘Chand Jain (1 990) that when rape has been committed by a

::',,pollce ofﬁc1al,,.the pumshment must-in. such tases be exemplary ‘But only a

_,?-year earlierin' 1989 Suman Réni Case the Supreme Court awarded the two

. guilty pohce constables only five: years 1mprlsor1ment instead of the ten yéars -

Yawarded: by the Sess1on and the High Court: On the grourids that the young

' gu-l ‘whio hiad eldped: w1th her lover was of a “lewd” and “lascivious” character
arid that there was a week’s delay in her lodging 2 complalnt (FIR) (Prem '

: Chand and Others Vs State of Haryaua) :

' The sum and substance of the argument 18 that keepmg in view the nature of
-_'the offence and the accused; the court, has drscretlon to enhauce or reduce the
: pumshment dependmg upon the case being dealt with. -

.:-Thmk it Over 3 : _
; Are the legal prowsmns o' evidence sufficient to prove the crime of rape? -

5.good conduct.

‘O;years w1thout prev1ous conv1ct1on {0 his credlt was found gmlty under
section 376, In view of the clrcumstances of the case he was’ released ou' '
-_-;'probatlon for good conduct ) _-_f ,
b)- ] In Premchand Vs, State of U. P A 12 year ch11d found gullty of oﬁ'ence ;
% of rape. under. section 376:was granted probahon for good-conduct. = ..
‘) I Bhadreshwar Loymg Vs. State.of Assam: The 12 year old accused‘-
B Was found mu.ty under’sectron 3767511, of rape on a girl aged 7 years. I

7 - view of age, character nd a.ntecedents he was granted probatlon under i
T 'sectlon the Offenders Act 1938 '
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11.5 COMPENSATION AND PROTECT ION TO THE
VICTIMS OF RAPE.

In a famous Judgement of Delh1 Domeshc Working Women Forum Vs, Union

of India (1995) — the court held that compensation could also be awarded to a

victim of rape by orders of court. In another famous judgement of Budhistava’

Gautam vs. Subra Chalcravom 1t 1s held that the court can even award interim’
compensatlon

Section 228 A (IPC) protects the victims of rape from press reports which mentlon

the1r names and other parucu]ars in embarrassmg details,

As per S. 228A(0) IPC whoever pnnts or pubhshes the name of any matter which - |

ay make known the, 1dent1ty of the person against whom an offence under
section 376A, 376B, 376C or 376D is alleged or found to have been committed

shall be prosecuted with: imprisonment of either description for a term which -

may extend to two yea:s and sball also be hable to fine.

11.6 MEAsmiEs TO ‘eonfko_l-. RAPE |

Important steps have been taken by the govemment of Indla to eontrol and momtor

the mc1dence of crimes agalnst wormen. T

11.6.1 Commm:oner for: Women’s Rights

The Department of Women and Cluld Development has initiated to set up an

office of the Nationa! Commissioner for Women s RJghts (N CWR). The main

.- obj ectwe of the NCWR would be

i)- to momtor the mCldenCC of crimes agamst women, . :
"ii) review crime statistics relating to -registration, investigation of cases of
violence against women at the hational and state levels;and

" iii) to monitor the eﬁ'ecnve prosecutxon and expedmous disposal of these cases;.

The department has also requested the state govemment to set up District .-

: _Commxttees for protection of women’s rights to monitor and expedite disposal

of cases of atrocities against women. The committees, it is proposed, would

. 'consist of the District and Session Judge, DM (District Maglstrate) SP (Supt. of
e Pohce) Deputy Diregtor of Prosecution and others.

. 11.6.2 Revlew.of Laws Affec;lng_?lomen

The Deptt. of Women and Child Development has been entrusted with the
respons:blhty of acting' as-the nodal agency for review of all laws, to remove
. provisions which may.be discriminatory to women under-the Special Action
. "Plan, 1996, of the government. The National Commission for Women (NCW);
" ‘Which has a mandate to renew the leglslatxons affectmg women, ‘has been

13
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requested to carry out the review of laws relating to women. The Commission
has completed a review of 10 laws and forwarded its recommendations to the
concerned ministries/departments to take further action to amend‘ these laws
The following laws are under review: :

i) . The Dowry. Proh1b1t10n Akt

ii) Indecent Representation of Women (Prohibition) Act, §986. -
iii) The Commission of Sati (Prevention) Act, 1987. '

iv) The Immaral Traffic (Prevention) Act.

11.6.3 Supreme Court’s Guidelines

The Hon’ble Supreme Court in its order dated 13.08.97 has passed a landmiark
order laying down the guidelines to be followed by employers for tackling
incidence of sexual harassment of women at the work place and in other
institutions. The guidelines issued by the Supreme Court include setting upofa

‘Complaint Redressal Forum in all work places and amendment of the disciplinary/

conduct rules governing employees by incorporating the guidelines. The Supreme
Court order has been circulated to all Ministries and departments of the
Government of India, state governments, women deveIOpment corporatlons and

the NCW for compliance. L s : S

DoYouKnow"S I _ oy

Supremc Court Guldelmes Agamst Sexual Harassment of Women at work
place.’ :

I e
’SSI' -

11.6.4 Mass Awareness Programme by NCW

The NCW has undertaken a major task to provide reliefto aggrieved women and

assist and equip women in general,,to protect themselves against all sorts of

violence and afracities they are so often subjected to. NCW has adopted a holistic

multi-pronged approach consisting of:

i)  generation of legal awareness among women (and masses in general) thus
* equipping them with the knowledge of their legal rights;

i} assisting women in redressal of their grievances through complaints,
- litigation and counselling cell setup by the commission;

tif) facilitating speedy delivery of justice to women by organizing Parivarik
- Mahila Lok Adalats in different parts of the country; '

© iv) review of existing provisions of the Constitution and other laws affecting

women and recommeénding amendments thereto, suggesting remedial
legislative measures to meet any lacunae, madequacms or short comings
in such leglslatlons

';'_‘Thmk 1t Over 4.
-:"-What ‘are the steps taken by the Government of India and \T(‘W to deal with

OWIL: observauon‘7. T

- the rape case? Would you Ilke to suggest some othcr stcps in view of your|
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- 11.7_STATISTICS AND SOME EXAMPLES'

There has been a very systematic and detailed analysis of rape cases year wise
by National Crime Record Bureau. In order to understand the magnitude of this
problem, a perusal and discussion about some concrete facts is Very necessary.
- This section has been divided into two, parts - first part deals with the national

figures of rape while the second part deals with the rape cases committed in the .

metropolitan city of Delhi. In this section an attempt will also be made to analyze
categories of accused and present some'_conc;ete examples, '
11.7.1. National Figures . |

National ﬁguﬁ:'s of rape are available upto 1995 -only. The ﬁ'eqﬁency-of.rape :

cases have also doubled during the decade 1985-95 (from 7,289 in 1985 to 13,754

in 1995) recording an increase of 88.7% over 1985,

Incident of crime commiited against wlomen from 1991-95 may be seen in chart
and Table ‘A’ : . N ’

In the year .'I 995, at All India level 1,06,471 'cas_es were registered under crime
against women (wheré women alone were the victims) compared 10 98,948 cases

.. in 1994 and §3,954.cdses in 1993. In.absolute numbeys the figure indicates an .

upsurge of 7.6% in this year over 1994.

Perusal of Table ‘A’ shows that there has been & consistent increase in fape
.cases since 1991 till 1995, g ' ‘ Voo

Table ‘B’ shows the state, UT (Union _'I‘exritb_ry) and city wise number of rape

.cases reported during the year and age profile of victims in such cases, The table

reflects that during 1995, 2 total of 13,754 cases were reported, as compared to
13,208 cases in’ 1994. As in the past Madhya Pradesh réported the highest
incidence (3,119) accounting for 22.7% of all India total, This was followed by

UR (1,808) cases with a share of 13.1%, Maharastra (1,362) sharing 9:4% and "

Bihar (1,312) cases sharing 9.5%: Among the UTs, Delhi reported the highest

(372) accounting for 9.6% of UTs total and contributing 2.7% towards all India,

.Age Profile of Rape Victims: At the national llcw.'el, the age profile of victims of
rape may be seen in Table ‘C°, =~ .

At'the national level jt is clear that 7752 victims of rape wérc.in,the age group of -

16-30 years accounting for 56.3% of total ‘victims (13,774) and this trend’ is
persistent. oo o ST '

Child Rape

The incidence of child rape pedophilia avéra_ged around 2 cases per day in the
country. Such cases rose from 734 in 1994't> 747 in 1995 thereby showing a -

marging| increase of 1.3%. - ,
Account frony 1992—95 is as under;
11992 45%

1993 . 52%
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1994 . 5.6%

1995 - 5.4% ' '
About 71% of such cases were reported in only 5 states and one U. T.
' M.P. - - 107

Maharastra.© -~ 120

W. Bengal- - 78 .
AP .1
- U.P. 76

Delhi .07

11.7.2 Rape'Cases in Delhi

A comparative analysis of crime against women in Delhi for last 5 years since

1993-to 1998 may be seen m Table ‘D’

- The table shows thiat there has been a permstent increasein cnme agamst women

from 1993 to 1997. While the year 1998 has shown a decline, the ﬁgures for

- rape have shown increase from 1993.t0 1997.

Table ‘E’ shows the ﬁgu.res of relationship of the accused w1th the victim for the
year 1997 and 1998. The relat10nsh1p of the aecused has been classified mto the

~ - following eategones

1) Relatives

.~ a) Father
- b) ‘Step Father
- ¢) Ex-husband
"d) Uncle
€} Cousin -
. B Brother- in-law

" .2) Other known persons -

a) Nelghbour

' b). Friend -

"c) . Servant

d) ‘Landlord .- *

¢) Tenant . .. _
1) . Employer/Co-worker '
g) Instuctor/Tufor

_h) ‘Barber

- i). Doctor . - - T
" j) -Policemen/DIG '
) ':'Pnestfl"anmk

3). Notlmownpersons T,
The analysns shows that the maximum number of cases in the year 1997 has

been committed by neighbours i.e. (288). Another remarkable feature is the

- involvement of other known persons, which is 54 while 36 accused persons’
© were fenants. The most Slgmﬁeant aspect of the stanshcs is the mvolvement of -

) ) e e




59 persons who are not known. This has something to do with the over increasing
~ population of Delhi, increasing the presence of strangers in the city,
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'I_'hé shockih_g and pathetic asp'ed of statistics has been the case of incest rape
(by father), which was 13 in 1997 and 15 in 1998, Any incidence of sexual
 harassment, including rape, is a'traumatic experience for the victim. One can

imagine the extent of trauma, compulsion and dilemima of a rape victim when it

is committed by the relatives of the victim and an extreme case when the relative
turns out o be none other than the father himself, We would like.to share with
you an example of an incest rape. B :

Poonam (name changed), a 17 year old girl belonged to a family of two sisters
“and-one brother. She was the eldest. Her father was an employee in the Defence
services. She used to get training in serving etc. in a Mother Teresa Charitable
- Trust. The gir] was noticed upset by one of the sisters of the Trust. After lot of
persuasion and confidence building exercise by the sister, Poonam broke down
and narrated the entire story and the manner in ' which she was subjected to sexual
harassment by her father under perpetual threat and fear, The sexual assault was
50 regular that Poonam has fo finally abandon her house and to take shelter in a

missionary. Poonam was reluctant to file a complaint before police against her

father. Affer a [ot of persuasion by the sister, the Trust brought this incident to
the notice of'a women’s voluntary organisation who approached Police for legal
action and protection to the victim. On the formal complaint of Poonam, a case
of rape was registered. The subsequent details and investigation of the case
“further revealed horrifying and sad details of Poonam’s mental agony. The
medical examination of Poonam revealéd three months pregnancy. Poonam’s
father told-us that she left the house by bringing it to the notice of her father. The

crookedness of Poonam's father can-be imagined by the fact that after Poonam

left her house forever, he lodged a complaint in the police that her danghter has
been kidnapped by one of the boys of the locality. When Poonam’s father came
to know about her pregnancy, she was advised by the parents to pass the blame
on a nearby teenaged boy who once tried to tease Poonam. Poonam’s father was’

finally arrested by police and sent to jail. One can imagine the amount of trauma -

which Poonam had to undergo, the courage which she must have mustered to
Teport against her own father. We are very sure that there must be many more
such Poonams who must have subjected and surrendered themselves to the beastly
act of their primary relatives without uttering a word resentment.
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VICI‘IN[S OF RAPE UNDER DIFFERENT AGE GROUPS DURING 1995

TABLE - ‘A’

(STATE, UT & CITY-WISE)

S.NO BTATEINT '::?s's?:sr NUMDER GF VICTIMS
REFORTLD
BELO W Jo-16 16:30 S YEARS
) 19 YEARS YCARY .| YEARS ABovE
{1} Loy’ {2} . 4 (1) {6} (7
STATES) - j '
1, ANDHRA PRADESN . 136 21 BEYE] TR 111
1- ::fggscu“fl' . 33 e of . 17 | 2
3. [assAM IXE) 17 140 118 LE]
v BIHAR 1711 1% ligo 739 114
5. aoca EEL ] 1 v [
6. QUIARAT 309 17 EX] 174 19
7. HARYANA v 11 17 [¥] 16T 112
'R LNt . e 1 3s 51 12
¥, PAMMU X KASHMIR low t 11 73 ]
o, KEARNATANKA - 31612 11 ) % 's3 3l
11. ‘| XKERALA 164 13 EY 144 4
ta. MADHYA PRADESH 1119 ECE 118 1710 174
12.. [MAHARAEBHTRA 1301 L 116 701 134
ftis. [uanIrFuR 13 [ |’ ] "o
13, MEGHALAYA - 17 [ 1 1a o
16, MIZORAM - - . i 3 [l 11 [
7. HAOALLANRD T 16 o o 11 3
15, FEHE B EXE] ] LK 16y 13
19 PUNIAD e 3 FE] - .30 V3
1o, RAJASTHAN 193y 26 . [T Y] 132
M. [siIkk M 3 [ 1 [ . [
11. TAMIL NADU 6% [E] .17 193 19
- {23, TRIAFURA . 13 2 16 17 0
Clrs, UTTAR PRADESH 1m0k 16" Taoa 1007 187
13, WEST BENOAL T87 75 112 N [X]
. TOTAL 11347 R 1153 REET? BEEEL]
UNION TEIRRITO RIES -
16. 'JA & N ISLANDBS 3 ) . [ } ]
17. CHANDIGARH . . 3 1 o 2 1
qIE. D & H'HAVELI 1 a n ] ]
1y. DAMAN & DIV a1 [] 1 Kl []
TH DELWI 371 71 61 1y EE]
LR LAKSHADWEEP ' [ [ [ [ [
31, FONDICHERRY - .1 n i Sl [
- TOTAL (UTS) 1K 74 [X) 116 16
. ITOTAL(ALL-INDIA) 13754 747 1320 1782 TEE
IEiries . ' j
13, AHUMEDABAD 3| a [E} o a
34, BAHNGALORE B ] 1 13 T "
35. |BMOEBAL 31y - 1 26 14 10
16.° |poMDAY 110 . 3o G 13 1
3T CALCUTTA . LEX ) N 14 15 1
11, COIMDATORE : ' 1 [ n [) \ °
1. peLIAl ' . 303 1 33 N N ] 11
40.. |[HYDERABAD -4 1o 17 ] o
41. |INDORE BEXI N H 3 14 - F]
4. JAIPUR . NS 3 ] 3 F
FER KEANFUR ] Y] ] AT 24 Fl
a4, KXOCHT L [ i B t
as. LUCKXHOW T 3 1] 1 1
46, LUDHIAKA [ a L 3 1
12, [MADRAS BEEN 3 T2 : 3 []
13. MADURAI .7 \ o 1 [ o
is, HAGPRUR [T o - 14 ET) Y
jn, IPATNA i i 1c [} o 11 ]
S5, PUNE R 66 % .13 41 F]
s, SURAT X, .16 2 4| 1a [
33, VADODARA 7 o o 2 ]
4. VARANASL + , ° 1 1, [
35, YISHAKHAPATHAM 7 T 1 4 [

Source. C rxme in Induz. NCRB 1995
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TABLE ‘B* N ' I | CHTITY
(For Gelhi) : i
CRIME AGAINST WOMEN ) . i
1993 1994 © 11995s"  Li9os  [1907 | y1oeg : ' ;oo
powRy R IPY {158 167 133 148~ 1126
RAVE g3 s s s s4a_
MOLLSTATION OF WOMEN | 259 N T T P 653 . ‘
406 IPC (RCLATED TO M -
DOWRY, | 299 mo e 0 e 2
498-A IPC (CRUELITY : _ ' 1... _
BYHUSBAND OR IN-IAws) | 89?7 - | 98s 1042 862 1855 m ;
4 POWRY PROHIBITION ACT {10 . |13 T 5 10 10
KIDNAPRING/ABDUCTION : : T oo .
Ol Woren . 562 693 877 925 . |930 978
EVE-TEASING 2108 1668 2796 2059 |iegs | nio2-
Source: Crime in India. NCRB, 1995 ~ : I :
: TABLE ‘C’_ _ o
YICTIMS OF RAPE'BY AGE-GROUPS DURING 1991-95
AND PERCENTAGE CHANGES DURING 1995 OVER 1994
: I BELOW 10- 11016 [16-30 |30 YEARS " | TOTAL OF ALL
SLNO. | YEAR YEARS | YEARS | YEARS |& ABOVE ' | AGE.GROUPS ;
m @Q . ® @ e e . M
. tiogrl - | 1099 2630 5377|1319 10425
. _ LY b
2. 19925 832 2581 7000 1621 [ n73s ) E
a0 s 634 . [2759 7038 1792 2223 ;
, . : — ;
4. 1994 734 T 7442 1798 13218
5. 1995 a7 - L33 7752 (1955, | 137
. _ Pcl:ccnlagé chanpe - ) o )
® |in 1995 over 1904 | 8 {23 42 87, |42
AT |

Source: Crinie in If@ﬁfa._ NCRB, 1995
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TATLE O ,
ANALYSIS OF RAPE CASES 1997,
(UPTO DECEMBER 31ST)

c UPTO DATEQG1/01/97 TO 31/12/97

3} CASES REGISTERED . . 544
2) CASES WORKED QUT 496
3) PERSONE ARRESTED - . ‘ 663
1) RELATIONSIIP OF TEE ACCUSED WITH YICTIM

1) RELATIVES '

2 FATHER 12
b) STEP FATHER 4
¢) EX-HUSBAND 2
) UNCLE 5
o) COUSIN a1
3] 'B'lllU'Illl':KdH-LAW
in OTHER KNOWN PERSONS 4
) NEIGHBOUR 188
b) FRIEND 13
) SERVANT . 5
d) LAND-LORD 24
) TENANT ' 16
0 EMPLDYER/CO-WORKER 16
") BY INSTRUCTORITUTOR . 4
1) .BARBER * I

n DOCTOR 2
3} POLICE PERSONNEL/D.H.G. 1
iy PRIESTITARTRIK 3
it) NOT KNOWN PERSONS 59
5) NUMDER OF ACCUSED

) SINGLE ) ' 427
iy ‘DOUBLE * &8 *
by ‘MULTIFLE a9 .
6) ELOPEMENT 143
1) AGE GROUP OF VICTIM

n UPTO 12 YEARS _ RRL
in 1270 16 YEARS ' 175 -
i 16 TO 13 YEARS pa
iv) 18 TO .25 YEARS 93
vy ABOVE 25 YEARS _ 11
5 . SOCIAL STATUS OF YICTIM

i) LOWER 14
ii) MIDDLE 198
HE Y UPPER 5
iv) AFFLUENT .

‘Source: Cn;me'm India. NCRB, 1995
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" DELHI TABLE ‘F’

ANALYSIS OF RAPE CASES 1998

- (UPTO 3157 DE_(.‘.EMBER)

Rape

c: UPTQ DATEDL/OI/97 TO 11/12/97
1y . CASES REAISTERED 544 .
2) CASES WORKED OUT- 496
T PERSONS ARRESTED _ oL 663
4) RELATIONSIIP OF TUE ACCVSED WITH VICTIM
i) R¥LATIVES o
8)- FATHER 13
b) STEP FATHER 4
) EX-HUSDAND . R B
d} UNCLE - 8 ‘
ey COUSIN 4
n- BROTHER-IN-LAW s .
1) - OTHER KNOWN PERSONS - 54
' NEIGHBOUR 283
b) FRIEND I3. '
) SCRYANT 5
d) LAND-LORD . 21
€) “TENANT B 6
n EMPLOYER/CO-WORKER- 16
&} DY INSTRUCTOR/TUTOR - 4
h) DARDLE 31
i} DOCTOR - 2
i) FOLICE PERSONNEL/D.H.G® ~ k1
i) FRIEST/TANTRIK . 3.
i NOT KNOWN FERSONS 59
$) NUMBER OF ACCUSED ’
iy SINGLE 427
i) DOURLE 68
i) MULTIPLE 49
a), ELOPEMENT 148 -
) AGE GROUP OF VICTIM =1
i) UPTO 12 YEARS i
i) 12 TO I6 YEARS . - 175 )
ity 16 TO 12 YEARS 94
iv)y 12 TO 25 YEARS B3
v) ABOVE 25 YEARS 71
5) SOCIAL STATUS OF VICTIM - -
i} LOWER 341
i ‘MIDDLE 198
tiin UPPFER. . 5
i) AFFPLUENT }

Source: Crime in India. NCRB, 1993
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SLl CnERED ‘ | Rorsomage
NO: - CRMM ’ YEAR Variation ij.
‘ - . . 1995 over
1, - -0 L resn | amm | 1993 | asma:| nees | aser | 1994
o - @ - o|leo|lo|le|lale| e}
' Lo [Repe. . ol ogges| mauz| 242 12351 | 13754} 404) 113
2 | Kicrappiog & abduction 12301 12077 | 17 | 12998 14063 193] 82
3. | Dowrydean - ‘ si57) 492 smi7| asas| se2| 13| 32
Y 15949 | 19750 | 22064 | 25946 | 31127 | 952|200
15 [olestaton ‘| 20611 | 20385 | 20,985 2417 | 28475| 31| 181
6. * | Sount Harassment 10283 | 10751} 12009 | 10406 | - 4756| -s37| o547
7. |mpoioncras T ] -] -] o[ e ] -] s
8 | Sai Preveotion Act -l - 2w -] e
5. | mmoral Traffic (Prevention) Act -l | ] saa -| .9
10 mwm“f S N YT ; : 386
Toul |7408  © |90 | ess | smous WSSt Br| 6
Source: Crime Tn Tndia. J@rchB,' 7995
ﬁ:ﬁis‘ P
.el.'lc

11.8- coucu.unme REMARKS

' From the dJscussmn itis clcar thatthe problem of rape has got s:gmﬁcant attention
under the prowsmns ‘of Indian Penal Code. Formation of committees to look
_~ into the complaints of sexual. harassment in offices/work place pursuant to the
_Supreme Court Judgement in Vishakha and Others, various awareness and

iy e




%

education caxnpaigns launiched by the National Commission for women, massive ,

exposure of women’s problems and their sufferings by electronic and print media;
- the awareness of women towards their rights themselves and thé role played by
- Some of the NGOs'and many more factors have helped in highlighting the issue.

Despite certain progressive amendments of the rape law, it may be noted that

notwithstanding protests,’S.155(4) A, Indian Evidence Act remains on the statute

books. It includes a sgecific provision that in a prosecution for rape “it may be

shown that the prosecutrix was of a generally” immoral character. This virtually .
cancels the legal benefits.to rape victims and continues fo encourage defence

lawyers to take up the state and fallacious plea that the victim was of 4 “loose”

moral character (see Suman Rani case above). Rape thusisacrime where, unless-

it {s a minor, it is the victim i’gho is blamed.legally and socially for the crime,
worse, she is condemned and ostracised for a crime perpetrated by the rapist
against her will and consent. Until Indian society changes its double standard of
sexual morality for men and women (only women are morally and-socially

required to preserve their chastity), law and law courts, which all too often share -

this double standard of-moral ity, will continué to do less than justice to rape
victims. This is clearly shown by the abysmally low conviction rate forrape and

~ the number of cases withdrawn at a pre-trial stage. Capital punishment has failed
to act as a deterrent to heinous offences, In fact, report shows that judges are less
likely to convict if the punishment is too severe. Hence enhanced ‘punishmient
for including capital punishment may prove counter productive and possibly

result in even fewer convictions, Nevertheless, the struggle for justice for rape

victims has and will continue, The SAARC workshop on women held in Dhaka.
.has taken several positive steps to curb the crimes against women in general,
They have really spelt out concrete ways in which policy planners can begin to
transiate the vision of equality and gender justice into social reality.

11.9 CLARIFICATION OF THE TERMS USED

‘Accuséd " the défendenf ona crirninal. charge.

" Milieu " :  surroundings; location or setting, *
Prosecutrix ' : a person who is under prosecution. _
Testimony  : a declaration of truth or fact; evidence given by a witness.

11.10- SOME USEFUL READINGS

“in Gender Identity, New Delhit Qrient Longman Ltd. B

Government of India, (1 974) TowardsEquality: Report of the Committee on the

- Chanana, Karuna (ed.) (1988) Socialisation, Education and Women: Exploration
. : i

Status of ,Womer;'in India. Ministty of Education and Social Welfare, New
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UNIT 12 DOWRY
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12.0 AlMS AND PURPOSE

By readmg the-earlier units of this course you must have realised that women in
our society have been made subject to various forms of crimes. Dowry is an
important manifestation of this crime. This unit aims to introduce you with the
legal dunens1on of this issue. After reading this issue you shoiild be able to:
di&@hss the social dlmensmn of this problem,
cxplam the various provisions of the Dowry Proh1b1t10n Actand the IPC on
this issue; and
» examine the various governmental and non~govemment efforts to prevent
" this cnme in our society. - :

12. 1 lNTRODUCTiON

Women have been very unequa]ly placed in our somety To prowdc legitimacy
.to these unequal positions various institutional arrangements have also-been
" evolved. Over a period of time these institutions have paved the way to commit

crimées against women in the society. The institution of dowry provides a broad

base, in its recent form, for crimes against women. There have been several
legal interventions by the state to prevent such crimes. In this-unit we have.

analysed the laws related to the prevention of dowry in our society. As dowry
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has a social context we have discussed the social dimensions of this problem at
the very outset. The Dowry Prohibition Act 1961 has made several provisions
for punishment. The Indian Penal Code. has also'made several provisions, We
-will discuss all these provisions in this unit. In recent years there. have been

.. several governmental and non-governmental efforts for the preventisn of dowry

and dowry deaths. We have discussed some of theseefforts.in:the last section of
* thisvnjt. - e L

'12.2 DOWRY: A CRIME AGAINST WOMEN

Despite several provisions of equality guaranteed to women through the
Constitution, women in India are exposed to various forms of violence and threats
in their lives. While there is an attempt to enhance the socio‘economic status of
woman and her role in development of the country, various types of crimes
against womanhave adversely affected the pace of such positive measures. Dowry
- Is one of the such crimes against women. This form of crime bas two dimensions:
. (1) pre-marital and (2) post-marital. ‘The pre-marital dimension of dowry reflects
the state of agony and depression of a girl and her faimily members who always

fry to find the rmost suitable mate for thejr wards before marriage. On the other -

hand; the post-miiita] stage ofdowry is more painful which continues in the life

of a woman after her marriage. Keeping in view tlie magnitude of the problems

- and seriousness of the crimes related to dowry, special laws and stringent legal
provisions were added in Indian Penal Code, which is a dowry related section,

1221 ‘WhaeisDowry? -

According to the Chamber; Dictionary (28" ed.) the definition of dowry is as -

under:.

_ * “The property which a woman brings to her husband at
.. " marriage, sométimes used for dower, sometimes a gift given
to'or for a wife at marriage..” = . ' -
“ According to William F. Goode “Dowry” is a sum of-}.noney or property brought
' tothe marriage by the girl. ¥f is given by her family, but to whom it is given
-varies from one culture to another. For example, in western countries, it was
~ generally given'to the groom who could use it under certain restrictions or even

LEaN

‘have the full disposal of it. I rural Ireland, the dowry was in fact given to the
groom’s father who then handed oyehis Jand to the groom and his bride.

“'As a matter of fact, the concept of dowry in Indian society and culture is very
0ld. This figured in one of the forriis of marriage, Which even Manu has disciissed
in the ancient Hindu texf. ‘According to Manu, Asura marriage js actually a
martiage by purchase, which was declared as unlawful by Man. . L

Sbciold'gi‘caﬂy, the‘emgrgencs- of thé'oonéept 6fddwry can be seen in fwo famous

forms of matriage i.e. hypergamy (Anuloma) and hypogamy (Pratiloma). While -

Dowry
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' the pratiloma form of marriage of a woman to a man from a lower caste is not
: penmtted as per ancient Hindu law, anuloma form of martiage permits a woman

to marry in her own lugher sub caste and above her caste. This practice promotes
the prospective placement of brides in good families. Under the Anuloma form

of marriage as the girl was always from the lower sub-caste or caste groups, they '

were supposed to bring dowry in economic terms to fill the social gap

- Overa penod of time, dowry has emerged as a very unportant social evrl and

has assumed draconian dimensions. The whole institution of dowry has undergone
radical changes and. emerged as a major impediment to 'woman's emancipation
to the.issue of gender equality in modern times. It is precisely in this backdrop,
that the social evil of dowry came under heavy formal legal scrutiny where
obnoxious practices.of giving and taking dowry have became punitive as per

law. But by equating giver and receiver of dowry as offenders, the effectiveness -
of the Dowry Prohibition Act is weakened Such an equation is perverse for it is.

well known that in Indian society, due to.the mfenor_status of women, the brides
famlly is socrally compelled to gwe a dowry

' 12 2.2 Dowry Related V'olence in lndla :

As per national data avallable through National Cnm.mal Record Bureau (N CRB)’

_ upto 1995, dowry deaths recorded a marginal increase in 1995 compared to the -

- preceding year. The UT (Union Terntory) of Delhi (1. S), U.P.(1.3yand Haryana
'1'(1 3) contmued fo mamtam a higher rate.

Sumlarly, torture (cruelty by husband and his relatwes) suﬂ‘ered by a woman .
showed an increase in crime rate by 0.5 in 1995 (ie. rom2:9in1994t03.41in |
1995) As a matter of fact, this form of crime continued to be the major crime in

all crimes reported against women in 1995. Maharastra reported a 51gmﬂcantly

_ hrgher rate, followed by Rajasthan.

: Year-mse data related to dowry death: and torture may be seen in Amlemue P
Pemsa] of the figures shows that there has been a consistent increase in cases -

related to dowry death and torturs since 1991. The incidence of crime related to
dowry deathi and torture-and its total share in crimes committed against women
may also be seen in Annexure ‘B’ Annexure ‘C’ shows the incidence of dowry

death and torture reﬂectmg states arid UTs contnbutmg more tha.n 5% towards “

various forms of crimes commrtted agaiist women..

The break-up of cases reglstered under the Dowry Prohlbmon Act may be seen -

in Annexure ‘D’ since 1991 till 1995. The figures reflect an increasing trend of
cases under this Act. The bulk of the cases (90% of total) have begn reported

from the states of Bihar (1982), U.P. (653) Kamataka ( 337), TN. (319) and

Orissa (249)
National-'-break-up of cdses under dowry deaths and torture may be seen at
Annexure ‘E’, while Annexures ‘l? > and ‘G’ reflect incidence, rate, percentage
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contribution to all India crimes committed against women during 1994 and 1995
respectively.

From the perusal of figures of all the crimes committed against women in various
annexures, it is evident that dowry deaths and torture continue to be two major
crimes committed against women in India.

12.2.3 Dowry Deaths in Delhi: Recent Trends

- 1) Annexure ‘H’ reflects the number of cases since 1993 up to 28.2.99 of all
crimes committed against women. The perusal of the figures show that there
has been an increasing trend of dowry death and torture from 1993 up to
1997, while the year 1998 has shown a decreasing trend under both these
heads. - ‘

I na gail .
baséd ‘onithiercollected infomatign from the’
ath

glonal '_-cllai'ly'-“és". '

'12.3 . THE DOWRY PROHIBITION ACT

In 1961, Dowry Prohibition Act was enacted by the Parliament to prohibit
the practice of giving and taking of dowry.
' 3

12.3._1 Legal Definition

As per Sec. 2 of the Act, “Dowry is any property or valuable security given or
agreed to be given either directly or indirectly:

a) by one party to a marriage to the other party to the marriage.

b) by the parents of either party to marriage or by any other person to either
party to the marriage or to any other person at or before or after the marriage
in connection with the marriage of the said parties but does not include dower

~ or ‘meher’ in case of persons to whom the Muslim personal law (Shariat)
applies. - oo :

Under Section 3 of the same Act any person who gives or takes or abets the
giving or taking of dowry shall be punishable with imprisonment for a time
which shall not be less than 6 months but which may extend to 2 years and with
fine which may extend to 10 thousand rupees or the amount of the value of such
dowry whichever is more.

Hawever, the abové penal section does not apply under the following
circumstances:

wary
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a) Presents which are given-at the time of a marriage to the bride (without any
- demand Having been made in that behalf) provided that such presents are
entered in a list mentioned in accordance with the rule made under this Act.
b) Presents which are given at the time of the marriage to the bridegroom
(without any demand having been made on that behalf) provided that such
' presents are entered in alist maintained in accordance with the rule made
under this Act.
¢) Presents, made by or on behalf of the bride or any person related to the bride
_ which are of customary nature and whose value is not excessive having regard
 to the financial status of the person by whom or on whose behalf such presents
are gwen

12.3.2 The Punishment

" Under Section 4 of the Act, any person who demands directly or indirectly from

the parents or other relatives or guardians of the bride or bridegroom as the case
may be, any dowry shal] be punishable with a term not less than 6 months which
may extend to 2 years and fine which may extend to 2000:"— Tupees.

Despite thc_cnactment of the Act in 1961, the incidence of dowry and its evil

practice continues in society. The demand for dowry assumes more inhuman
and vulgar forms, where young lives are lost due to excessive harassment by
parties concerned for demand of dowry after marriage. In order to effectively
curb such practices on the recommendation of a joint committee of both the
houses of Parliament in 1983, the cririnal laws have been amended and Section

‘498 A was added to deal with acts of cruelty by a husband or relatives of the

husband.

Thmk 1t Over 1.

What1s Lhe 1egal deﬁnmon ofdowry" o '-_\ Coa

Does thls deﬁmtmn apply to aII cnrcumsta.nccs"

'12.4 DOWRY UNDER L.P.C.

In the earlier section we discussed ddwxy as prepetuated under dowry prohibition

Act. Let us examine its status as under Indian Panel Code.

12.4.1 Punishment under Section 498A

Whoever being the husband or the relative of the husband of a woman subjects
such woman to cruelty shall be punished with imprisonment for a term, which

may extend to 3 years and shall be liable to fine. For the purpose of this action .

‘cruelty’ means:

a) any willful act which is of such a nature as is likely to drive the woman to
commit suicide or to cause grave injury or danger to life or health (whether
mental or physical) of the woman, or;




-

b) harassment of the woman where such harassment is with a view to coercing
her or any person related to her to meet any unlawful demand for any property
or valuable security or is on account of failure by her or any person related to
her to meet such demand. K

12.4.2 Punishment under Section 3048

Where the death of the woman is caused by any burns or bodily injury or occurs

- otherwise than under normal circumstances within seven years of her marriage
and it is shown that soon before her death she was subjected to cruelty/harassment
by her husband or any relative of her husband for, or in connection with any
demand for dowry, such death shall be called ‘dowry death’ and such husband
or relative shall be deemed to have cavsed her death. -

Following are important ingredients of this section:
ﬁ) the death of 2 woman should be due to burns, or bodily injury or

" otherwise than under normal circumstances;
" b) such deaths should have océurred within seven years of her marriage;

. €) she must have been subjected to cruelty or harassment by her husband or ‘

any relative of her husband; . _ .
d)- such cruelty or harassment should be for or in connection with demand of

dowry. ‘
12.4.3 Scope of Applicability of Section 498 A and 304 B

Every kind of harassment rot covered: It is npt that harassment of every type of
cruelty would atiract Section 498A. The complainant has to establish conclusively
that the beating and harassment in question was with a view to force her to
commit suicide or to fulfill an illegal demand of dowry.

In'a court judgement Tarsem Singh Vs. Amit Kaur 1995, it was held that a

husband who does not call his wife back to the matrimonial home does not
thereby causé any harassment. ' ' '

-~ Mere harassment or mere demand for property etc. is not cruelty. It is only where
harassment is shown to have been caused for the purpose of coercing a woman
to meet such demarrd that it amounts to cruelty has been made punishable under
. this section. o

Jurisdiction: A wife, maltreated for dowry was sent back to her father where
she became ill because of shocks and after effects of cruelty. The court having
Jurisdiction at the place was held competent to entertain a complaint /s 498A.in
respect to cruelty. ‘ ‘

..Compounding of Complaing: Ina famoﬁls judgement of D. Jayalanhu Vs. State
it was held that (in complaint u/s 498A) compromise between husband and wife

Dowry
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was permissible even though the offence is non-compoundable. It added that in
exceptional circumstances only the High Court could permit compoundmg of
non-compoundable case under its inherent powers.

Suicide by Mistrcss If the cruelty or harassment of the kind described in Sectior
498A is meted out toa mistress, whlch leads her to commit suicide, the section
would cover her case also.

Cruclty by Vexatious Litigation: In a case where out of vindictiveness the
husband instituted vexatious litigation against her wife and she was feeling

humiliated and tortured by reason of execution of search warrant and seisure of-

personal property, it was held that the section was wide enough to encompass a
cruelty committed through an abuse of the litigation process.

Refusal to Return Stridhan: In a case where the husband and the father-in-law
pushed out a Hindu woman from the marital home and refused to return her
omaments, money and clothes despite repeated demands it amounted to an offence
of criminal breach of trust as defined in Sections 405 and 406 IPC.

‘wary and Ptuushment in our Sbcxety ; >

-12.5 PROT'EC'i'lON UNDER INDIAN EVIDENCE ACT

" In order to -pfovide protéc:tion to the aggrieved Section 113A was added in the

Indian Evidence Act by Act46 of 1983. This section has been added basically to
raise presumption regarding abetment of suicide by a married woman to the
following effect.

Wherever there is a question as to whether the commission of suicide by-a woman
had been abetted by her husband or any relative of her husband, and it is shown
that she had committed suicide within a period of seven years from the date of
her marriage and that her husband and such relatives of her husband had subjected
her to cruelty, the court may presume having regard to all other circumstances of
the case that such suicide had been abetted by her husband..

Similarly, as per Section 113B of Indian Evidence Act — when the question is
whether a person has committed the dowry death of a woman and it is shown
that soon before her death, such woman had been subjected by such pesson to

_cruelty or hatassment for or in connection with any demand for dowry, the court

shall presume that such person has caused the dowry death.




12.6 EFFORTS MADE BY THE GOVERNMENT AND
' NON-GOVERNMENT AGENCIES

India’s first Prime Minister, Pt. Jawaharlal Nehru, rightly said, “Legislation cannot

by itself normally solve deep rooted social problems. One has to approach them

in other ways too, but legislation is necessary and essential so that it may give

that push and have that educative facts as well, as the legal sanctions behind it

which will help public opinion to be given a certain shape.” Let us examine
. what are the various efforts made by the governmental and non-governmental
. agencies for implementation of these laws cited above.

a) Creation.of Crime Against Women Cell (CAW): Many states have set-up
" meny crime against women cells to deal with the problems of women related
to their domestic affairs. The CAW cell has attempted to settle marital-discord

cases amicably to the extent possible e.g. in Delhi in year 1998, 7200

complaints were received in the CAW Cell at Nanakpura and the 9 other
CAW cell in the District. Out of these 1564 cases, the settlement/reconciliation
was brought about by the efforts of the offices of these cells. It is important
to point out that registration of cases was recommended only in 8.9% of total
complaints received by the cell. In Delhi, special helpline (Tel. No.) installed
in the central PCR has been extending-very valuable assistance to women in
distress. During the year 1998, 1063 calls were received through helpline. In

384 cases, police help was rendered, in 14 instances criminal cases were -

registered. In 448 cases advice was given to the caller for their queries and
the rest were found to be bogus calls.

b) Pariwarik Mahila Lok Adalats: The desire to.provide speedy justice to women -

led to the development of Parivarik Mahila Lok Adalats (PMLAS) by the
‘National Commission for Women. They are organised on the lines of the
Lok Adalats with the help of NGOs and legal aid boards at staté and District
levels. The effort has been fairly successful in getting justice delivered to
women inrespect of family disputes. The Commission has been overwhelmed
by the .proposals received from NGOs and legal aid boards for organising
. Mahila Adalats. The types of cases which are handled by PMLAs are: pending
cases, pre-litigation cases, legal advice in respect of legal/judicial matters

such as matrimonial disputes, criminal cases, Jabour, motor-accident cases

~and dowry harassment etc. During 1997 and 1998, the Nanonal Commission
for Women orgamsed 30 Adalats in 12. States.

From the above discussion in the last pages, about the problem of dowry we can
: safely draw followmg conclusions:

a) Firstly, the problem of dowry has been treated as important not only by the -
framers of law but.also at time by law enforcement agencies. In order to -

punish the culprits in dowry related violence, dowry specific Sections 498A

. and 304B have been duly supplemented by relevant sections of the Indian

o Evidence Act so that the culprits do not get benefit of legal lacunas on
‘ technical grounds.

‘ Dowry
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b) The analysis of dowty related violence has reflected that such cases are taking

place even in highly socially mobile families where the level of education
and awareness is also very high. This is the most unfortunate part.

¢) Women’s organisations, NGOs, NCW and other feminist groups have indeed
taken several measures to reduce the menace of dowry related violence
through several positive measures. Such measures and wide scale awareness
about this problem has indeed affected the pattern of reporting on this crime
in many places. :

" Although there are sufficient legal provisions to curb the menace of dowry related

violence, they are not enough to stop such evils in society. There is a need to

- approach this problem through various other forms like mass awareness,
education, and media coverage of accused persons etc. This is a problem, which-

not only requires concern and sympathy but also an empathy.

Think it Over 2

What are the various efforts made by the government and non-government
-agencies for the prevention of dowry deaths in India. Are these efficient and
sufficient enough?

12.7 CONCLUDING REMARKS

Inrecent years there has been a crucial debate among a section of women activists
on the issue of relevance of the institution of dowry in India. A section of scholars
are of the view that (a) ours is a traditional society, b) in spite of legal provisions
women do not claim their share of parental property, ¢) many of our women are

" noteven aware of their entitlement to these properties etc. Against this backdrop

it is argued that the institution of dowry has a positive contribution in providing
a share of parental properties to girls. This argument however does not hold true
in view of gradual commercialisation of the institution of marriage and increasing
marginalisation of women in our society. It has taken the form of barbaric crime
leading to the death of séveratifmnocent § girls, It needs to be objected to as it leads
to a devaluation of women in the socxety The various legal provisions provide
the basis to urge a struggle against this crinde. In this unit we have tnecl to introduce
you with these legal provisions.

12.8 CLARIFICATION OF THE TERMS USED

Anuloma "~ : marmiage of a women into a higher caste or subcaste
NGOs : Non Government’ Orgamsatlons

12.9 SOME USEFUL READINGS

Government of India (1988) National Perspective Plans for Women's

: Development 1988-2000 A.D. New Delhi: Govt. of India.

Haksar, Nandita (1986) Demystification of Law for Women. New Delhi:
UNESCO. "Women and Violence: A Counrqf Report".
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13 0 AIMS AND PURPOSE

This unit deals wrth the various- aspects of the Fatmly Courts Act, 1984 and the

Rules made by the State Govemment for unplementmg the Act; After studying

ﬂns .unit you should be able to
explam the need for Family Courts

discuss the role of the’ Counsellmg Centre;

explam the distinctive features of Family Courts;
. discuss the. shortcomings of. Family Courts’ and the problems in the
?mplementatlon of the Fam:ly Courts Act

;131 lNTRODllCTlON R s

: When socrety was not very oomplex, a.ny drspute related io fan:uly matters was

settled within the family,and if the problem could not be settled, it was taken to
the caste or village council.- All decisions taken there were binding on both the _
parties and ‘even the punishment decrded upon-was accepted without any _
questioning. At times, sucha problem could also be taken to the king, who was ‘

the: exeoutlve as well as the Judrcml head of his kmgdom

*

- enumerate the matters which fall within the Junsdlcuon of the Farmly Court .-

h
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As socrety became mcreasmgly complex, the need for a formal system for
dtspersron of]j _]ustrce inboth civil-and criminal matters became evident. ‘With the
advent of British rule i in India, laws relating to.civil as well as criminal offenses
were codified and courts were established for dispersion of justice by judges,
through the interpretation of the existing laws. In India, the Supreme. Court is

Generally common people approach courts of justice with. some reservation.
The atmosphere in the courts i$ extremely formal and therefore intimidating, the

cost of hiring the services of lawyers is prohibitive, and the entire process’is
“long drawn resulting in considerable-delay in getting a judgment, - In fact, in

Marathi there isa proverb whrch says, No wise person should ever approach
any court”, - : . S

In r.ﬁatters related to 'fa'rmly disputes, problems get rrtagmﬁed because of their-
- sensitive nature. The féar of social stigma becomes a deterrmg factcr because of

the general lack of conﬁdentlallty in court procedures

Keepmg in vrews the lmntatlons of the Legal system, ‘activists mterested in the
welfare of women and families agitated for separate family courts: for settlement

 of family dlsputes It was further elaborated that in these fam.tly courts emphasrs

should be laid on concrhatlon for ach1evmg socially desirable results: It was

_ expected that in these famﬂy courts, rigid rules of procedures and evidence would
. be eliminated. ‘The Law Commission in its 59 report (1974) also emphasrzed '
- that in dealing with fam.rly dlsputes ¢ourts should adopt an approach that'was

different from the one adopted in ordmary civil proceedmgs However, hardly

' any eﬁ'ort was made by most courts to adopt the conciliatory procedures. It was,
 therefore con51dered necessary to, establish family courts for speedy settlement
‘of fanuly drsputes adoptlng the concrhatory approach

| 13 2 THE FAMlLY COI.i TS ACT 1984

_Enacted by the Parhament of Indra in- 1984 the Fhmtly Courts Act provrdes for

the establishment of family courts by State Governments, with a viewto promote

‘ - conciliation-and securing speed:,r settlement of disputes relating to marriage and

family matters and other related issues. This law extends to the whole of India,

~ exceptthe’ State of Jammi and Kashmir.. It was first pubhshed in the Gazette of -
- - " India, dated 14“' September, 1984, aﬂer recewmg the assent of the Presrdent of
. :Indla . .

“The: Famﬂy Courts Act was brought into force with eﬁ'ect from 1¢ December,
- 1986 by notlﬁcat:.on in the Ofﬁclal Gazette TIus date was dlﬁ‘erent for dtﬁerent

States

. the highest body to which'an appeal can be made ifone is not satlsﬁed with the !
i Judgments passed at the lower courts : :




13.2.1  Jurisdiction of Family Courts

1) - The Family Court has jurisdiction to carry out suits and proceedings
concemmg the following matters:

i)  nullity or annulment of marriage;
ii) validity of a marriage or thé matrimonial status of any person;
iil) property of either party to the marriage;
iv) circurnstances arising out of a marital relatlonshlp,
.V) - legitimacy of any person;
vi) maintenance;
vii) gua:dlanshlp, custody of and access s {0 any minor.

2) A Family Court aiso has the jllI'lSdlCthI'l exercisable by a Magistrate of
the Fu‘st Class:

a) rclating to an order for maintenance of wife, children and parents
" under the Code of ‘Criminal Procedure, 1973 (2 of 1974); and
b such other jurisdiction as maybe conferred on a Family Court by
any other enactment.

13.2.2 Establishment of Family Court

According to the Family Courts Act, the State Government, after consultation
with the High Coutt, is fo establish a Family Court for every aréa in the State
comprising a city or town whose population exceeds one millign. The State
Government can also establish Family Courts in other areas, if necessary. It can
also increase, reduce or alter the limits of the jurisdiction of a Family Court in
the State in consultation with the High Court and notification pubhshed in the
Ofﬁmal Gazette :

IfaF armly Court has beén established in any area, the District or any Subordinate
Civil Court does not have any jurisdiction of any suit or proceeding related to
any matter which comes under the _1unsd1ct10n ofthe Family Court. No Magistrate
in the area of jurisdiction of a F armly Court has or can exercise any jurisdiction
or powers under Chapter IX of the Code of Criminal Procedure, 1973 (2 of
1974). ,

All suits and pfoceedings pending before any District Court or Subordinate Court

~ which fall within the jurisdiction of the Family Court will stand transferred to it- E

on thdiﬁte, on Wthh it is established.
13 2. 3 The ]udges of the Famﬂy Court

Any person appointed as a judge to the Family Court has to fulﬁl the followmg
qualifications: -

Family Courts
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Should have held a judicial office in India or the office of a Member ofa
Tribunal or any post under the Union or a State requiring ‘special
knowledge of Law for at least seven'years. -

OR

Should have worked for at least seven years as an Advocate of a High
Court or of two or more such Courts in succession.

In addition_dto the above qualifications, laid down in the Family Court

Act, 1984, the Central Government, with the concurrence of the Chief

Justice of India, has laid down the following additional qualifications for

the appointment of a judge to a family court (and published in the Gazette

¢fIndia, Extraordinary, Part II, Section 3, Sub-section (I) dated 2™ June
- 19883: .

:j -t g Post-graduate degree in Law with specialization in Personal

OR,

a Post-graduate degree in Social Science, such as Ma.s'rer of. Soc:al
' We{fare Sociology, Psychology, Philosophy with a degree in aw.
ii) At least seven years experience in field worlk/research or of
- teaching ina Government Deparitment ofina College/ Umvers:ty
or comparable académic institute with special reference to
problems of women and children.

R OR. :

Seven years experience in the examination and/or application of

_ Central/ State Laws relating to marriage, divorce, maintenance,
) guardxanship, adopnan and other family disputes.

Al

13,.2 4 The Procedure

a)  Efforts for Settlement: In the first instance, the Family Court makes all -

efforts to assist and persuade the parties involved in any suit or proceeding
for arriving at a settlément, wherever it is possible to dp so consistent with
- the nature and circumstances of the case.

For this purpose, the Family Court follows appropriate procedures, subject
to any rules made by the High Court of the concerned State.- If there is any
_reasonable possibility of arriving at a settlement, the Family Court may

adjourn the. proceedings to give gnough time for bringing about such a
settlement.
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b)

d)

General Procedure: Depending on the nature of thte case, generally the
procedures followed in the Family Court are those laid down in the Code of
Civil Procedure, 1908 (5 of 1908) or the Code of Criminal Procedure 1973
(2 of 1974), as appropriate. The Family Court is not prevented from laying
down its.own procedure with a view to arrive at a settlement,

In Camera: All suitsor proceedmgs to which the Family Court Act applies
are held in camera, if the Family Court so desires and are held in that way, if

- either party so desires. Thismeans  that members of the public are not allowed
msrde the Court, when the suit or proceeding is being conducted.

Assistance of Medical and Welfare Experts: The Family Court is entitled
to secure the services of a medical expert and/or any person who the court
thinks fit for the purpose of assisting the Family Court in dlscharglng its
'ﬁmctrons ' . , : :

-

nght to Legal Representatlon No party toa surt or proceedmg\ls entitled

as of right to be represented by a legal practitioner (lawyer!pleader) In the -

interest of justice, the Family Court rhay seek the assistance of a legal expert.

Evidence: The Indian Evidence Act, 1872 is appheable to the Famlly Court.

_ Inaddition, the Family Court may receive as evidence any report settlement,

documents, information or matter that may, in its opinion, assist to -deal
effectively with a dispute.

In sﬁi_ts or proceedings before a Family Court, it is not necessary to record

the evidence of witnesses at length. The judge himself/herself records a
memorandum of the substance of what the witness says-or gets is recorded
by"a Court functionary. This memorandum is then signed by the witness
“and the Judge and forms part of the record. If the evidence is of a formal

character, it could be given by an affidavit, and in exceptional cases, beread

in evidence before a Family Court in any suit or proceeding. A person giving

+ such an affidavit could be summoned and examined by the Family Court

'.g)-

about the facts contained in the afﬁdawt on an application of any of the
partres to the suit proceedmg

The Judgment: The judgment of the Family Court contains a brief sfatement
of the case, the point for determination, the decision of the Family Court on
this pomt and the Ieasons for this decision.

A decree oran order passed by a F amlly Court has the same force and eﬂ'ect
as a decree or grder of a Civil Couirt and is executed in the same manner
prescribed by the Code of Civil Procedure 1908 (5 of 1908), for the execution
of decrees and orders.

- When the order passed by a Farmly Court is under the Code of Cn.m.mal

r« Procedure, 1973 (2 of 1974), it is executed in the manner prescribed for

.~ .exesution of such an order by.that code.

Family Conris

37

o p————— o

TH L P el TS IS I TSRS




38

A decree or an order passed by a Family Court can either be executed by the
same Family Court or can be sent to another Family Court or ordinary Civil
. Court for execution. '

h) Appeal: Either party to the suit or proceeding can appeal to the High Court
against the judgment or order passed by the Family Court. Such an appeal
can be filed only with the consent of the concerned parties, within a period
‘of thirty days from the date of the judgment or order of a Family Court.
Such an appeal will be heard by a Bench consisting of two or more jud ges.

-

i) Rules:

a) With the concurrence.of the Chief Justice of India, the Central Government
can make Rules prescribing the other qualifications for appointment of a
judge to a Family Court. Every rule made by the Central Government under
the F~mily Courts Act has to be approved by both the Houses of Parliament.

b) The State Government has the power to maks rules for carrying out the
- purposes of the Family Courts Act. - These rules have to be made in
consultation with the High Court and have to be notified in the Official
Gazette. Every rule made by the State Government under this Act has to be
1aid before the State Legislature as soon as possible after it is framed.

& ufisdiction of thie Family -

As poizt_c&-'out earlier, State Governments have the power to frame rules ior

impleme ating the Family Courts Act. Thus, the Family Court Act ofthe Central -

Govemnr:nt provides the broad framework and the State Rules provide fl.e details
regarding how the Actistobe implemented. In the next section we shall provide
the family courts rules initiated by the sta‘e of Maharastra as illustration.

The Farnily Court Rules made by the Goﬁemmcﬁt of Maharashtra are described

in detail in the following sections to illustrate how the Family Court Act is

implemented in this state.

13.3 THE MAHARASHTRA FAMILY COURTS RULES,

1987 AND 1988

Two sets of Family Courts Rules issued by the Government of Maharashtra are

available. These rules could be considered under three broad headings: (1) The |
Counselling Centre; (2) Legal Adviceto the_,Coi_lcemed-Partics; (3) Guardianship .
. of Children. - | : -
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13 3.1 The Counsellmg Centre

: Each Fannly Court has a Counsellmg Centre attached to.it. Each suck Centre '

has-a Principal Counsellor and other counsellors who are appointed by the High
- Court, in consultation with a recogmsed institution of social sciences or social

. work. Persons havrng a master’s degree in- social work, and a minimum -

_ expenence of two: years are ehgrble for appointment as counsellors.

. The Counsellor entrusted with apentlon assrsts and advrses the parnes regardmg

the settlément of any dispute between the parties. The Counsellor also helps the
parties to arrive at a concr.hatlon _

"The Counse]lor, whrle drschargmg his/tier duties is ent1t1ed to pay home visits to
any of the parties; interview relatives, friends and acquaintances of either or
both partres, seek mforrﬁanon from the employer of any of the partles and refer
the parnes to an- expert in medrcme, psyclnatry, etc, .

_ .All information collected by the Counsellor is consrdered as conﬁdentlal Tlns' .
includes any statement made before the Counsellor or any notes or report prepared .
"by the Counse]lor The Counsellor cannot be called. -upon to disclose all this .
before any court; except with the consent of both the parties, These notes; reports o
or statements or any material with the Counsellor does not form a part of the
evidence before the court nor can the Counsellor be asked to give evidence in ~ -
“the Family Court on the basis of all this materlal The Counsellor, however, can -
~ submit to the Court-a report relating to'the home environment of the parties .
concerned, their personalitic s and their relationship with their child or children. -

_Such areport assists the Corrtin deciding the question of custody or guardianship
of" any child or children of the marriage. The Counséllor can also’ submit a

' report to the Court relating to home environment, income or standard of living
of the party or parties concerned, in order to assist the Court in determining the
amount of maintenance, and/or alimony to be granted. The Court may also

request the Counsellor to submit to it a repott on any other subject in order to -

assist the Court in adj udrcattng upon the matter before it, If the parties make a
" request for a copy of such a report, it is supplied to them and the parties can
make their submission on it. - The Counsellors cannot becalled upon to give

evidence nor can he/she be cross examined in respect of the report. The -

Counsellor also submits to the Courta bnef memorandum regardmg the outcome
. of the proceedmg before hrm/her

_'l

When the partles arrive'at a, settlement before t.he Counsellor, thrs setﬂement is

put in wntmg and s1gned by the parties and countersrgned by the Counsellor :

On the basis of this settlement, the Court pronotinces a decreé or order, ualess
. he court finds that the terms of the settletnent are not governed or regulated by '

g consclence or are unlawful or are, contrary to public policy. NI

. The Counsellor has the nghtto supemse the placement of chﬂdrenm the’ custody o
ofa party andis ent1tled to pay surpnse wsrts to the home where the chlld is B

-~
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- placed If the Counsellor finds the arrangements relating to-the custody of a
child or children need alteration, he/she makes a report to the Court. The Court
then issues orders, as ‘considered fit after giving notice to- the parties to appear -

_before it. Even if the couple is reconciled and the matter is no longer pending in
the Court, the Counsellor is entitled to supervrse and assist such a'couple.

It cou!d happen ‘that in the course of concrhatton proceedmgs before the
Counsellor or Court, cohabitation between the. parties takes place. This is not
deemed. to condoue the matnmomal offence. |

13 3. 2 Legal Advice to the Concemed Partles

[

‘ A party is entlﬂed to take legal. advrce at any ‘stage of the proceedings; either

before the counséllor or before the Court. A party in indigent circurhstances is -

‘entitled to free 1égal 4id and advice. For this purpose, the Court maintains a’
panel of lawyers who are willing to render free legal aid and advice. °

. The. Court can also seek the assrstance of legal experts, if necessary. For t]:us
-purpose, a list of experts, who are willing to assist the Court, is prepared They
are paid fees and expenscs by the State Government.

to

13.3. 3 Guardlanslup of Cluldren

Al apphcauons for guardlanshrp are to be filed before the Farmly Court, except

" . forthose apphcatrons over whrch the ngh Court has Junsdrctlon

In dec1d1ng a guard:tanshrp petlt:lon., the Court may take assistance of a. soclal

. welfare agency or agencieg for the scrutiny of the petition. The agency/agencies .

could be asked for a report on the matter by the Court.

Detailed rules have been framed for any petition for guardianship filed by a

" foreigner. An tmportant provision is that no petition for guardianship by a
foreigner would be entertained, unless the Famrly Court is satisfied that adequate
attempts for at least three moniths (or any other period that the Court deems fit)
had been made to place the child in an Indran home Other rules for foretgners

ke relate to such miatters as follows:

i) Penmssron from the country where the petmoncr rcsrdes for the child to

_ enter the ‘country;
Cii) - An undertakmg by a recogmsed fan:u]y 'welfare agency of the concerned

country to supervise the.child i in the home of the petmoner un‘hl the child is

legally adopted

thh respect to the last conchtlon, the Court has to satlsfy 1tselfthat the' ch11d can

be legally adopted by the forelgner by ﬁhng the petition for guardianship under
- the law of the country wheré he/she resides. The Court may 2 also direct 2 foreign
petitioner to give a bond for an amount that it tlunks proper for the retum of the
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- .child to India in case of any difficulty. The Court-also’ ensures the financial
security of the minor by passing appropriate orders at the time of. granting a
petition for guardianship. A copy of every guardianship order appointing a
foreigner as a guardian has to be forwarded to the Ministry of Social Welfare,
Government of India and the Cultural Affairs Department af the State
Government. - Y 4 .

All petitions for guardianship have to be accompanied by several documents
including t,ivé;ecommgndaﬁéns from respectable members.of the community,
-financial position of the petitioner, health certificate of the petitioner and his/her
 spouse, a health certificate and a Child Study Report of the child proposed fo be

taken in guardianship, and a-declaration from the proposed guardian and his/her’
spouse, if any, expressing their willingness to take the child in guardianship. A -

Home Study Report prepared by an approved family welfare agency or a suitably
_ - trained social worker has to be submitted along with the petition, if it is being
made by a person who is not 2 natural parent or a natural guardian of the child.

,' “In the case’of a child p,lag:ed'in' guardianship, the Cdm may, a_t_any; ﬁnie, direct
- a Counsellor attached to the Court to supervise the placement of .‘the child and
-All tl.l_cs'e' details related to Guardianship of children are given here to highlight.
. the manner in which the interests of children in guardianship, ‘including girl

" subiit report(s) to the'Court. -

children; are safeguarded.

13.4 FAMILY COURTS: A CRITIQUE

Several distinctive features of Family Courts can be highlighted. On the other

- hand, critics. have. pointed ouf the shortcomings in‘the functioning of Family
Courts and in the implementation of the Family Courts Act. Both views need to
'be taken into account. : ' e

13.4.1 -Distiné'tive Features of_Finiilj_r Comﬁ '

forward by highlighting their distinctive features.

Several atguments in favour of Family Courts and their ﬁm_c.ti"oning could be put

a) ASocial Problem: A Iiﬁgarjdn inregard toall matters cégncerﬁing the family,

whether divorce, maintenance, alimony, custo'dy of ¢hildreh or financial-

support for them, is not viewed in terms of failure or success of legal actions,
but as a social problém needing a solution. Human considerations are
expected to outweigh everything else.

" Famlly Courts,
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b)

@),

-
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Broad based Service: The Family Court provides a broad based service to
families in trouble in the sense that the concerned parties as well as-social
worker/ Counsellors, welfare agencies, psychiatrists, legal and medical
experts, efc. are all engaged in finding out a solution to any family problem.
The Role of Counsellors: A very important role is played by Counsellors
attached to the Family Court. They provide family counselling aimed at
reconciliation and other services required for the purpose. They listen to
both the parties and in that sense their role is quite different from that of a

The.Counsellors dlso investigate the facts of the case.
Speedy Disposal of Cases: Al attempts dre made to dispose off the cases

- speedily; within the framework of the law.

. Confidentiality: The utmost confidentiality is observed in ail matiers related
to the cases. All cases are carned out in camera, with no rhember of the .

.-public allowed inside the Court.

h)

Informality: The procedure of the Court is camed out in an informal

.atmosphere. The Family Court dispenses with the services of alawyer “......
* - no party toasuitor proceedmg before a Family Court shall be entitled as of

nght to be presented by a legal practmoner” No detarled recordmg of the

‘evidence is done.

Legal Aid: The auxiliary services provided by the Family Court include

‘Legal Aid Services to those who cannot afford the services of a lawyer.

Enforcement Services: In addition to counselling services, investigative
services and legal aid services, the family Court: provides Enforcement

Services as one of the auxiliary services of the Farmly Court. For instance,

if the Court has passed an order regarding maintenance or the custody of a

 child to one of the parties, the Enforcement. Service of the Famjly Court is -
- responsible for ensuring the enforcement of all such court orders, so that the

execution proceedings do not drag on for months or even longer.
Ceneclusion: In conclusion it may be said that the Family Court’s first concern

, disputes. Wherea mamage has irrevocably broken down, the Family Court

does dlssolve it but with efforts made to ensure maximum fairness and

-minimum bitterness, distress and humiliation experienced by both parties.
- In these efforts, the assistance of specialised persons and agendies is taken.
" In'many ways, Family Courts have been viewed as specially beneficial to

women in trouble’ havmg problems within the marriage and the famrly

-.1 3.4.2 . Some Shorl:commgs in the Functlomng and

lmplementatlon of the Famlly Courts Act

_lawyer, who pleads the case from the point of view of his/her own chent

" appears to be preservation of the family. In-this direction, all attempts are '
“made to stabilize the marriage and solve problems arising out of family

Several times the Fatmly Courts Act and the functlonmg of Family Courts have .

a).

“been cnhcrzed on many counts. Some of these points need to be consrdered

Counsellor:s It has been pomted out that sometimes Counsellors do ot
have enough legal knowledge, Ieadmg to delay in dtspensmg JUSttce

A
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‘Gounsellors have also been blamed for mterfenng with the legal process.
'+ The, reports prepared by them have often been found to be inadequate, but .

. have been accepted by the Judges because of th¢ heavy burden they
: themselves carry. These critics have siggested that legal practitioners, with

T b)

- Family. Court, matters .have alréady reached serious. -proportions. What-
_*  purposewould then be served, by making futile attempts to brmg about.

d)

“some experience, should be appointed as Counsellors and that this change

would assist the Judges in dispensing justice speedily. Some crtics have
been even gone so_far as to suggest that the Family Courts Act should be

amended to cancel the appointment of Counsellors attached to the Farmly .

Court, as they do not serve any useful purpose.

Conclhatlon It has been argued that by the time the petition is ﬂled in the -

condiliation between the two- ‘parties?.

. Qual:f cations of Judge: Accordmg to a later Notlﬁcatlon in t.he Gazette of .

Indla, those having a post-graduate degree in Social Sciences with a degree

in Law, with seven years. experience in:allied fields are eligible for. -
. .appointment as Judges in Family Courts It is argued that merely having a
" degree in Law does not qualify a person for carrying out the responsibilities .

of a Judge in any Court. Actual expenence as a legal practitioner is required
for -gaining insights into the interpretation of the finer points of laws and
legal procedures. Thorough knowledge of “Case Law” js also essential.

False Evidence: In cases of divorce by mutiial consent, amarriage certificate

. .has to beproduced. If this s not avarlable a pnnted wedding invitation is

accepted by the Court as proof of marriage. As is well known, such printed
invitations can be easily obtamed In many- cases, a leOI'CB 1s granted to a

man and a-woman who bave never been married to each other. There is no h
_legal mechanism to stop such frauds, The practice of aftaching photographs

. attested.by a Notary to the pgtition, followed,in the- Family Court in Pune,

- Maharashira, could perhaps solve the problem to some extent. It has been
suggested that this practice needs to be adopted in all the F amnily Couts:
Load: of Work: All petitions which fall under the jurisdiction of Family
Courts, according to the Family Courts Act have to be filed with the Family

Court, if there is one in the area. Even such pending casesin other Courts

~are transferred to the Family Court. This increases the load on any one - |

Family Court leading to considerable delay in the dlspensahon of justice.

Representation by Legal Practitioners: According to the Family. Courts _
~Act, lawyets normally do not have any-place i in any.Family Court. Itisonly -

..1n special-cases that permlssmn is granted to-a-lawyer to plead the case of
* his/her client in Coust. .

- It is drgued that common people do.not have any understandmg of the law,

g)

_Court procedures, etc. It is further argued that this'i ignorance leads to -
concentration of power in the Counsellors and Court officials that is
detrimental tg the interests of the-common oeople Such a situation could.
‘lead to injustice and harassment
'Appoinfment of Judges: Appomtment asa .Tudge of a'Family Court is not

. considered as a prestigious position by the Iegal profession. Though wormen

are preferrcd as judges to the Farmly Court, ambmous mmen and women, |

Family Courts
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iegal practitioners both consider the position unacceptable because it is
thought to have a hmltcd scope for career advancement. In such

clrcurnstanccs, jtis not unlikely that at least a few i mcompctent persons would '

be appointed as Judges of Family Courts.

h) Women’s Organisations and Inexperienced Lawyers: Several women’s
organisations are at present involved in helping women to carry out their
cases in the Family Court. Such organisations cannot afford the fees of

\ competent senior lawyers nor do such lawyers-have ‘the timié to give their
services to these organisations. The result is that often inexperienced lawyers
work for such organisations. The interest of &1e concemed parties is not

. served by-such an arrangement.

i} Jurisdiction of the Family Court: Only marriages under the Hindu Marnage

* Act and Special Marriages Act come under the jurisdiction of the Family

- Court. Christian and Parsee marriages and matters related to Muslim

marriages.do not fall in the jurisdictions of the Family Court:

j) Family Court as a Court of Law:. It is argued that 2 Family Court is after .

all a Court of law. Therefore, the procedures and the process of dispensing
+ justice have to be appropriate to any Court. These condmons are in many
cases not applicable to a Family Court.

" 13.5 CONCLUDING REMARKS

The Famﬂy Courts Act, 1984 provides for establishment of F armly Courts by
_ State Govetnments in any city with a population of one-million, with a view to
promote conciliation and speedy settlement of disputes relating to marriage and
. family matters as well as other related matters. Several distinctive features of
Family Courts could be highlighted. Litigation with regard to all matters

concerning the farmly are viewed as constituting a social problem needing a .

- solutionrather than as a legal case to be won or lost. The Family Court provides
abroad-based s€rvice fo fam.lhes in trouble. Counsellors attached to the Family
. Court.provide counselling services to both parties- of the dispute and also
investigate-the fdcts of the case. Strict confidentiality is observed in all matters
related to the case, and the proceedings are carried out in camera. The procedures
of the Fariily Court are carried out in an informal manner. No party to a suit or
proceeding before a Family Court is entitled as a matter of right to be represented
* by alegal practltmner, except by special pcrmxssnon The parties are entitled to
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legal aid-services as well‘as services for the enforcement of the orders of the

Court. Though the prime concern of the Family Court is the preservation of the
. family, through efforts at concili 1at10n , the marriage is dissolved by the Court in
cases where the marriage has broken irrevocably, with efforts made to cause the
minimum distress and humiliation to the concerned parties. In many ways, the

- Family Courts have been viewed as specially beneficial to women in trouble’

“having problems within the marriage and the family.

Several limitatiopc and weaknésses in the Farmly Courts Act itself and in the
1mp1ementat10n as well as the working of Family Courts have also been pointed
out, Most of the limitations in the implementation of the Act and the working of
the Courts which could be limitations of the Family Courts Act itself'are, however,
_"bound to continue. These issues include the qualifications required for
appointment as a judge to the Family Court, the role of the Counsellors attached
- _to the Family Court and their required qualifications, and the clause in the Family
Courts Act which does not entitle the partres byrightto be represented by lawyers
intensify as more people gain experience of dealing with the Family Courts Act
and the Family Courts estabhshed under it. The need for a large number of
~ Family Courts all over the country is more than ewdent : :

: _13 é CLARIFICATION OF THE TERMS USED

‘ Family Conrts : ‘The Family Courts Act, enacted by the Parliament of

India in 1984 provides for the establishment of F amily -

Courts by State Governments, with a view to promote

cbnciliation and securing settlement of disputes related -

- : * to marriage and family matters and other related issues.
In Camera -1 Members df the public are not allowed inside the

Court, when the suit or proceeding is being conducted. -

Cbir:isellor - : A professionally trained social worker wo_rkmg inthe
' : Counselling Centre, attached to the Family Court. He/
she provides family counselling to both the parties,
aimed at reconciliation. The Cpunsellor also
S - investigates the facts of the case, '
Enforcement Services: The service provided by the Family Court for ensurmg
- ‘ -the enforcement of all Court orders.

13 7 SOME USEFUL READINGS

CSWI(1974) Towards' Equality, Reporr of the C‘ommmee on the Status of Women
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» India. New Delhr
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Annexure ‘A’

INCIDENCE OF CRIMES COMMITTED AGAINST

WOMEN DURING 1992 TO 1995

1
1

1991 B 1992 011993 [11994 & 1995 |

India. NCRB, 1995

ime in

C

Source
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Annexure ‘B’

INCIDENCE OF CRIMES COMMI’I‘TED AGAINST
_ : WOMEN DURING 1995

Source : Crfrke in India. NCRE 1995
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 State and Uts contributing mofe_thém 5 per cent towards various forms of

W p——

Annexure“C?

. Crimes committed against Women during 1995

SiiNo. | . Crime Head More than 10% Between 5-10% Tatal of
. - Cots.3 &
. . 4
) &) +{3) (O] {5)
1. Rape Madhya Pradesh  -22.7 | Maharashtra -9.9 [ 74.6
Uttar Pradesh ~ * -13.1 | Bihar 9.5
) Rajasthan -1.5
Andhra Pradesh -6.2
T - . - | West Bengal -5.7
2. Kidnapping and | Rajasthan -18.3 | Assam -8.0 | 68.6
Abduction Uttar Pradesh -16.6 | Madhya Pradesh ~ -7.3 }
- - : Gujarat_ -6.9
Bihar -59
. . . "| Maharashtra -5.6
3. Dowry Death~ | Uttar Pradesh -36.3 | Maharashtra 9,2 75.5
g ’ | Madhya Pradesh ~ -8.2
.| Bihar -7.5
Rajasthan -7.2
' Andhra Pradesh -1 [
4. | Tertre {crucity | Maharashtra -28.1 | Andhra Pradesh 9.1 | 83.1
) .} by-husband or . | West Bengal -10.7 | Madhya Pradesh -85 |
his relative) . Rajasthan -10.3 | Gujarat -G.2
Uttar Pradesh -10.2 |- ] ) -
5. Molestation - .Madhya Pradesh . -25.8 | Andhra Pradesh 9.4 | 69.1
- ’ Maharashtra - -12.2 | Uttar Pradesh -9.2 .
’ T Rajasthan -14
: : S Orissa ¥ 5.0
6. | Sexual Tamil Nadu -22.7 | Haryana , 6.2 [ 782
Harassmenl. Maharashira =170 :
Andhra Pradesh . -16.2
- Madhya Pradesh  -16.1 S
4 Imponing of Andhra Pradesh  * -33.5.| Madhya Pradesh ~ -8.9 [ 83.8
Girls Punjab . -14.! | Maharashtta -6.8
Gujarat " -11.0 | WestBengal -6.3
-] . " Heryana -5.2
8. Immora} Traffic | Tamil Nadu . «60.5 | Maharashtra~  -6.6 | 95.0
(Prevention) Act | Karnataka -21.9 | Andhra Pradesh -6.0
1. -Indecent Andhra Pradesh ~ -66.2 |-Bihar -5.2 |'91.6
o Representation | Maharashtra -20.2 : ' o
| of Women Act :

L}

i

| Sﬁurce : Crime in India. NCRB, 1995
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" - Aunnexure ‘D"
Dowr_w,r Prohlbmon Act

The following table provndes the detalls on cases reglstered under '
. .Dowry Prohibijtion. Act durmg 1991-95 .

>L.No. Year (,-ases Yo change over -
_ : " | Registered | . previous year
M O [ @
T T99T 18417 — S VN
Z - 1992 — 2102 | - 2.2
1 3. - 19935 C2079 - .- 215
4, 19941 — 2435 --9.1 .
3. 1995 [ 7 WA [ 138

) , p L
Source_ :‘Crime_ in India, NCRB, 1995 .
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Annexyre ‘E’

Incldence @D, Rate (R) and Percentage Contnbutlon to All—Indla (P) of
' Cnmes Commifted Against Women During 1993
‘ (State & UT-Wise)

St.Ne. [ . " State/UT | - Dowry Deaths - (Torture) Cruelty of
o o - ’ ' Husband & his
] . Relatives
: - . i R P | I | R P
1 | ) I @ {1 @ [T® {6) )] (8)
. | STATES: - , ' "
1. ANDHRA PRADESH . 575 0.8 2053 (3.0 |93
2. ARUNACHAL PRADESH 0 0.0 - N 0.3 0.0
3. ASSAM } 19 [61 - | - 200 109 [09.
s[4 BIHAR -~ . . . 338 - |04 356 0.4 1.6
NER GOA . 2 0.2 16 © |13 |01
T6. GUTARAT - i 114 . 103 T1428 |33 | 6.5
7. HARYANA 166 1.0 - 293 | 1.7 1.3
['8. HIMACHAL PRADESH =~ | 18 0.3 R 160, {30 |07 __
) “JAMMU & KASHMIR - | 20 0.2 ' 3, 00 |00
10. KARNATAKA - 266 0.6 , 1153 |25 | 5.2
11. - | KERALA | : - 100 . 100 T . | 381 13 1.7
12. | MADHYA PRADESH. 370 .| 0.3 1500 |22 [ 6.8
13. MAHARASHIRA ) 746 0.9 ] 6746 | 8.2 | 30.6
- [14. MANIPUR - R 0 . 0.0 1 0.1 0.0
. 13, MEGHALAYA N 0 100 1 0.1~ {00
{16, | MIZORAM : 10 0.0 - |0 - [00 [00 »
17. - | NAGALAND. |0 0.0 - 0 - [00. [00
18. ORISSA - ! 254 0.8 | 201 0.6 - [09
1%. PUNJAB - 147 o7 | . 47 102 |02
20. RAJASTHAN 1369 - 1038 11984 {43 [ 9.0
21, SIKKIM - - : 0 0.0 ) 00 [00 |
22, | TAMIL NADU . = 79 01 | 254 0.4 1.2
237 T TRIPURA , I 02 | - 41 14 [0.2
‘|24, | UTTAR PRADESH - . 1952 1.3 - 12905 |20 | 132
‘125, WEST BENGAL ~ .. - 236, 04 [ 2187. [3.1 9.9
[ TOTAL (STATES) T | 5706 |07 : 21916 | 2.5° | 993
'{ ONION TERRITORIES _ : : .
26. A &NISLANDS - . 0 0.0 - - J14 . |43 |01
27, . | CHANDIGARH . 3 04 - 11 1.5 . | 0.0
28. | D&NHAVELT - : 71 0.7 |4 27 |00
29.- | DAMAN & DIU- 0 0.0 3 2.7 | 00
30. - | DELHI . : 107  —|1.0 113 1.1 0.5
31. . | LAKSHADWEEP 0 0.0 0 0.0 |00
33, PONDICHERRY . |0 0.0 - - 3 04 |00
TOTAL (UTs) - i 111 . |09 148 12 |0.7
TOTAL(ALLINDIA) - | 5817 | 0.7 ‘ 22064 | 25 | 100.0

Source : C‘rzme in Indm. NCRB 1995 B | o
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’.  Aunexure ‘F’

;,5,;

I T T e

= e

‘Incidence (I), Rate (R) and Percentage Contribution to All-India (Pyof - . -
- - -+ Crimes Committed Against Women During 1994 L e
o - (Staté & UT-Wise) S L
.| SLNo. |~ .. State/UT Dowry Deaths . . (Torture) Cruelty of
2 RO I ' ' - ) E Husband & his
. . ) ‘Relatives
R L T I . R | P 1 R . P _
-l @y @ | @ (5) {6} Q) (8) - ;
[ STATES: .~ A . T .
[ [ANDBRA PRADESH ._]3% J06 -[80 - [2295 [33 53" o
2. ARUNACHAL PRADESH - |0 : 00 -]0.0 3 - 0.3 0.0. ) ¢
I3 ASSAM™ . .- N R S 03~ 293, (12 I.1
4, ‘| BIHAR - R 296. "]03 7160 . 483 |05 1.9
5. ['GOA L . o 0.0 0.0 16 ™ T13 [01
6. - |-GUJARAT. .- . . 108 02 - [21 ‘1563 3.6 6.0
7.- -] HARYANA - . L) A9 1.1 39 . | 351 20 1.4
8. HIMACHAL PRADESH- - . 4 .. (01 o1 140 [ 2.5 0.0
; 9. JAMMU & KASHMIR .13 0.0 0.0 411 -| 6.0 0.0
1 10,  [KARNATAKA - - 120 0.1 1.4 1159 24 4.0
11.- .| KERALA . . T 9 o [00 102 ‘550 ° 1.8 |21
12. ° [ MADHYA PRADESH . - [354 |05 7.2 | 1815 T26 |7.0.
13.- .| MAHARASHTRA. . o 519 0.6 19.5. 2165 .44 - [274 A
14, MANIPUR - - - - |10 -1 0.0 0.0 1 6.1 " |00 .
'15.. - | MEGHALAYA- T ] 00 . 00 - [0 0.0 0.0
16. MIZORAM: . . o |0 0.0 1 0.0 -1 . 0.1 0.0
17.  I'NAGALAND -~ - - T2 ol 0.0 . |0 00 [0.0
-[718. | QRISSA Lo 1169 .- | 0.5 34 NELR 1.1 14
19, | FUNJAB . 117 0.5 |24 87 04 [03
20. . RAJASTHAN R 298 0.6 6.0 | 2277 [ 4.8 3.8
|21 SIKKIM - o - 0 L] 0.0 0.0 0 |00 0.0
22, TAMIL NADU - -0 75 |83 0.1 1.1.7 | 287 04 | 1.0
23. |'TRIPURA. . . - - 1§ 0.2 0.1 45 1.5, {02
- (24, | UTTARPRADESH - . 1977 1.3 7V10T - [39a3 |23 152
25, WEST BENGAL 85 | 0.1 - | ].1.7 3037 42 11.7
| 7 | TOTAL (STATES) 4795 | 0.5 %2 25783 |29 | 994
UNION TERRITORIES ' . B _
26.  ['A&NISLANDS 1 0.3 " -[66 -3 - 09 (00
. 127. . | CHANDIGARH - 3 0.4 0.1 - ['14 1.9 - 101
o[ 28 | D& NHAVELI - -] 0 00 - |00 7 .- |47 |00
129 . 1 DAMAN & DIU . . 0 - . oo Too 0 0.0 0.0
30. | DELHI ' 132 1.2 27 . |'136 13 |05
31. LAKSHADWEEP , 0 - |00 100 0 0.0 0.0
3z.. PONDICHERRY . . 4 - 05, 01 3. 0.3~ 0.0.
A TOTAL(UTs). ~ - . | 140 1.1 28 . | 163 1.3 0.6
. . | TOTAL/(ALL INDIA) . - 4935 05 - ]1600 25946 [ 2.9 100.0
o Source : Crime in‘India. NCRB, 1995 - o
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Incidence (1), Rate (R) and Percentage Contribution to All-India (P) of.
' Crimes Committed Against Woinen D' iring 1995

Source : Crime in India. NCRB, 1995 -

. (State & UT-Wise) )
SLNo. State/UT Dowry Deaths (Torture) Cruelty of
X _ . " Husband & his
T Relatives
- I R P 1 R P
(€3] .2 3) @ (5. © 1M @ .
STATES: I
1. ANDHRA PRADESH 362 0.5 7.1 2821 [39 [0.1
{2 ARUNACHAL PRADESH 0 0.0 0.0 { 0.1 0.0
3. ASSAM RS 02 - [09 485 20 |16
4. BIHAR 383 0.4 7.5 622 0.7 {20 .
5. GOA 2 03 0.0. 137 . [ o0
6. GUJARAT 61 0.1 1.2 119267 taZ [62
7. HARYANA 218 1.2 43 426 24 14
-8.- HIMACHAL PRADESH 6 0.1 0.1 219 39  [07
9, TAMMU & KASHMIR 5 0.1 0.1 35 -~ [04 |01
10. KARNATAKA 202 [04 4.0 1488 |31 | 4.8
it KERALA 21 0.1 - 0.4 _ [ 787 25 |25
2. MADHYA PRADESH 417 0.6 8.2 2640 [ 3.7 [ 8.5
13, MAHARASHTRA 471 0.5 9.2 8760 |.102 [ 28. -
{14 MANIPUR . 0 0.0 0.0 0 00 [0.0 -
15. MEGHALAYA 0 0.0 0.0 0 00 [00-
16. | MIZORAM 0 0.0 00 « |0 ][00 {00
17. NAGALAND 0 "1 0.0 0.0 0 00 |00
“18. ORISSA [ 196 106 3.8 554 116 |18
19. PUNJAB 130 06 .26 - 133 7 |06 |04
20. | RAJASTHAN 369 08 - |72 3202 [66 ([103
21, [ SIKKIM 0 0.0 0.0 0 100 [0.0
22. TAMILNADU 04 0.2 1.8 345 106 | L1
[23. TRIPURA 7 02 " [01 57 1.9 T0.2-
24. | UTTAR PRADESH 1850 1.2 36.3 3165 | 2.1 10.2
25. - | WEST BENGAL 89 0.1 1.7 3319 [ 45 10.7
TOTAL (STATES) 4927 05 96.8 -31006 |34 [ 996
UNION TERRITORIES E - : ,
26. A &ZNISLANDS , 0 0.0 0.0 2 [06 -[00
27.. | CHANDIGARH - i 0.1 00 118 |23 01
28. - | D & NHAVELI 1 0.6 -[00 5 3.1 |00
29.- | DAMAN & DIU 0 0.0 0.0 0 00 100
30. DELHI 160 1.5 3.1 195 09 |03
31. LAKSHADWEEP K 00 °[00 ™ |0 ~ 100 |00
32.  |'PONDICHERRY 3 03 |01 I 7 01 |00
. TOTAL {UTs) 165 12 32 12109 |04
TOTAL (ALL INDIA) 5092 0.6 " [100.0  [31127 |34 | 1000
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. Annexure ‘H’

Family Courty

- .
' Crime Against Womnien
D 1993 - 1199471995 | 1996 [ 1667 1998 [ 1999
Dowry Death’ 11277158 167 133 148 [126 118
Rape 1315 1322 (377 (484 54 438 45
‘Molestation of {239 1291 " [521 [694~ [675 653 185
{ Women - , Jd ] : '
406 IPC (Rclatedto 299 170 |60 |20 116 o 13
Dowry) - : _ L
- [398-ATIPC (Cmehty 805 985 1042 562 855 | 771|133
'| by Husband orin- - . : o
| Laws) ™. - i
Dowry Prohibition Act [ 10~ |13 15 [4 110 10 |2
KJdnappmg/Abductlon‘ 362 - {693 877 "[925 [930 978 153
of Women - - ' S I ‘
Eve-Teasing 2108 | 1668 | 2796 | 2050 1685 11192 [ 257

“Source : Crime'in India. NCRE, 1995
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14t lNTRODUCTION

UNIT 14 GENDER EQUITY AND CUSTOMARY :
' RlGHTS |
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'\‘ | - . me
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4.1 Introduction ,
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14.3.]1 Rights to Property
" 143.2 Rights to other Kmds of Economic Resources

, 14.4 ~ ‘Gender Equity.and Customary Rights in Social and Pohtlca] Spheres

k 14.4.1 Modemisation and Ciistomary Choice of Relationship - -
1442 . Supematuralism and Gender Divide .

14.43 " Customary Rights and Political Space -

14.5 . Cystomary Rights and Democratic. Rrghts .
-14.6 - Concluding Remarks - ' o ‘£
247" Clarification of the Terms Used :

14.8 - Some Useful Readmgs

i '14 o AIMS AND PURPOSE

. In the earller units of this block we have discussed various. legal aspects of
. womeri’s rights and gender equality. In this unit we shall be dealing with the -

* . roles of customary rights in gender equality in Indra After reading this unit, you

. - should be. able to: .

_ _' . _dlscuss the concept of gender equahtyz ‘
.. ® . examine the elernents of gender eqmty in customary nghts in the economic

.. sphere;

e - analyse the form of gender equlty in customary rights in the social and pola.trcal '

sphere, and.

‘ o . explain the relatronshlp between customary rights aiid democratic rrghts

"

- 2:' : Thrs unit goes beyond the realm of legal nghts and 11ab1ht1es of wormen in the ~
D recogmsed pubhc sphere, and examines the area of customary rights and common. -

law practrces to see whether and to-what extent concepts of gender equity are
addressed there. "We examifie in this-context the dynamics of this relationship in

: ‘. the economic, social and political spheres. The manifestations of this dynamic
o relattonshrp are also examined, taking illustrative examples from different parts _
. of the country. It isiexpected that the learner will be able to imbibe, on the

) completlon of thlS unit, an apprecrauon of the complexmes of thls relatronshlp, :




i ,which in turn, will 'éna'b_le her (himy), to approéch the on_going-_deba;c-on this
* | Issue in a professional- manner. - Co

. 14.2 ‘BASIC CONCEPTS AND DEBATES

The field of éusiomary 11ghts is a riew and unexplored area of research for both -
the Women’s Movement and. Women’s Studies, The women’s movement and - -

the struggle for gender equity has traditionally taken place in a secular democratic
- ‘ramework that has drawn more intellectual strength from western concepts of

- rationality than from tradition or-custom. In fact there has been a tendency to
dismiss ‘the entire realm of tradition as ‘backward looking’ and thus,: fit for-.

rejection. It has been the tortured history. of the struggle for just-personal laws
~ for all women that have today for-ed-us to reopen the question of gender equity
- and customary rights. ' ) '

In the Iate sixties and early seventieé, ﬂ_1e somewhat ndive idealisation of the

- demand for a conunon civil code for-all Indjan women was subscribed to by

© most of thdse ir_ the foreont of the womien’s struggle. The outdated pérsonal .
" laws of different religious communities was supposed to be responsible for many

. ‘of the disabilities women faced.in their day to day.lives. This articulation came

. in for. sorhe shock in the late eighties, when it was realised, in the face of

. furidamentalist hijacking of this demand arid the fundamentalist assumption that
the desired ‘commion civil ¢ode’ should be based on the civil code of the majority

~community. The women’s moverent had to reject the ‘universally accepted and

i egalitarian model’ of the proposed new ‘common civil code’,

The women’s movement ha been in the fbréﬁ'ont.pf the struggle against the anti.

' wo'man dogma andlegal practice of the major religions in India. However, throughi
© "two decades of this struggle had also emerged an understanding that the various

personal laws'as were codified, weré not necessarily comprehensive; and that .-

- ‘other * opinions, ‘other’ interpretations were possible for much of the codified
law. In the late eighties, also, from the experience of activists working in many
' tribal and far-flung areas, there had begun to emerge an appreciation of the vast
variety and complexity ‘of customary laws and rights ‘enjoyed. by women in
. different areas and communities. It was felt that many of these rights and common

law practices gave more spaces to women, and were more gender egalitarian .
. than official codifi¢d law. The impetus to examine these customary rights and to - -
assess their implications was born out of this experience. It is still tdo early to

- come to any conclusions on'the issue. The entire experience has however, exposed
the limits of our knowledge of the differences and dichotomies 6f Indian women’s
lives, and has been a lesson in humility. . E .

 In general it may be said, however, that the lower down the caste and economic

hierarchy, the more equal are the relations-between the sexes, especially where
“men and-wotrien work togethier in the fields, and in farm labour.gangs. In many
. areas also where the pre Aryan heritape is relatively. stronger, status between the
‘sexes is less hierarchical, . SR : -

~
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“-14__3 GENDER EQIJIIT\|r AND CUSTOMARY RIGHTS lN

THE ECOHOMIC SPHERE

" We candlscuss T.hlS subject under two ma_| or heads viz., women’s property nghts

and women’s nghts to other kmds of economic enuﬂemenfs

14, 3 1 Women’s Property nghts -

" Property rights area central aspect of economic enutlements and it is worthwhile

discussing this in some detail. From all available evidence, it seems that there is
‘much variation in the rights that women enjoy to property of any kind in India.

~ Landisoneofthe most important kinds ofimmovable property, and the common
. experience is that women from any of the mainstream communizies do not bave’
- firstaccess to land rights, although there are class; caste, and local dlfferences in
thi$ regard. Even for the mainstrear Hindu community, there is much difference -

in this regard, There is difference for example, in the property rights of widows,

. even between the two recognised schools of Davabhaga and Mitakshara. This
- also._has regional mphcanons “While the Mitakshara system is accepted over

most of the country, the Dayabhaga system with somewhat greater. Tecognition
of the property rights of widows prevalls in Bengal and Assam. H0wever, the

'vanatmn is much greater when we tum to tribal or tribalised society.

Field workers from the Jharkhand and ‘Chhattisgarh areas report that vndows do
-enjoy recognised” nghts to land inheritance in several of the comm.lmmesftnbes

there, although, for example in Chhattisgaih they have rights to own and cultivate,

- but.not to sell or otherwise alienate the land. The many tribes of the Jharkhand

- . region have different positions on this. Some; like the Ho do not give any fand
* -Tights to-women; in the seventies, this-was challenged-in the Supreme Cowt by

some women activists. Others like the Santhals, and again in some parts of south " -

Bihar, give. resmcted rights to daughters, provided they do not alienate the land
and do not marry “Dikus” (outsiders). However, official Santal- law as codified
in the Gantzer Settlement of 1927-35 and as mte:pxeted in the Santal Pargana

_'Tenancy Act’ ot‘ 1949, does not gwe any land rights to women:

) In th15 context the sntuanon in t.he matrilineal commumu&s, like the Nayars of
Kerala, and the Khasis of the Meghalaya hills is woith examining. Among the = -
Nayars, property-iraditionally passed on the female ling, ‘and the homesteads -

were designated by the female ‘owner” of the household. Women stayed in theie_

natal homes-on marnage, and husbands had \nsm.ng nghts, or women took.on”

‘sambandam partuers for- long or short penods Under the influence of the

e mmnstream Hmdu societal norms, the system is all ‘but brea.lcmg down niow,-and -

e Pt b 3 =t Ty




. ‘pass through the female line, .

The Khasis 6f the northeast are astrongly matiilinesl tribe, whete léided property
and other forms of inheritance pass through the youngest daughter, although all

children enjoy rights of tesidence'in the natal hbme..Married men may livé in
. “their wives® homes, but have use, rights in their sister’s hontés. ‘Among the

* neighbouring Gato tribe, where Women and men both hiave land righits, anda -

. ‘danghter has a choice of e'ithqif-s“ta);ing in her natal home of moving to a new

. One, as' well among, the'Khasis, land rights do give women-a strong fall back -

position withiri marriage and other social interaction. . -

14.3.2° Riéh;?‘".m'°ﬂ',"""..'é3‘“"-,"-_b[‘liconomi-¢: Resonrces

. many Nayar ﬁia;ﬁagés hi-é.iian-ilubél‘t‘dday, aithough property in land still coes

t—

. Gender Equity and Cust

One can also _\ldéig at.othet l(h:_'in;!sldf".ec-'.'bnomj.c enﬁﬂerﬁehté,jhéf.ﬁaﬁieh enjoy n.
different societies apart from land and property. There is not much-documentary

- evidence; howeyer among thié Santhials and the Munilas; Womien énjoy gathering
 Tights in the forest, andhavéthe rightto spend the income from gathering. Behind

this arrangement however,there ay be recognition:that women areresponsible

- for the tipkeép of the family; and in fétt often usé the income from gathering for

- ‘thispurpose. The latter arratigément, i.e. the shouldering of thie brunt.of farhily °
-“upkeep by women, is also'the case, in many pdnltﬁbal_‘s_o‘cietj‘és;ibut the latterdo -

' mot carry with the load; an entiflement on‘any’ specificnion-agricultural income.

- Among the Khasis.and the Garos, womén do most of{fhe‘-‘wprk inagricultureand’ -

cattle rearing, and ,l_it_ive inportant traditional 'énﬁtleménts in agro-inariagement.

Women’s dominant role i1 household management does give them a position of -
stength'in these societies, although there'are limits'on this position, as-we shall

see later.

Tt is important at this stage alsor to-examine thesinterface of customnary, law and -

various attempts that have béen. made'to-codify it from time to time, Colonial
administration did make :few efforts to collect information' on local customs

and to codify it, for exarnple, an 1880 publication “Digest of Customary Law in -

the' Punjab” was edited by W.H. Rattigan; and was based on. a wide ranging

- survey of information on inheritance, adoption; '.use' of common land and the
rights of propreitors in different parts of Punjab: However, such attempts, even
when they were made, were heavily dépendant on the information supplied by
upper éaste village elite, and village elders; who were doubtless i;pfailihgly'niale.

L These efforts ‘wete not only not sensitive to the customary economic rights of:

women,; they sometimes took awdy even the rights that did-exist. A recent study . -

(Jassal, 1998)-has shown that the' Awadh Taluqdari succession Act of 1869, by .

restricting Taluqdari inkeritance according to the principle of ‘Primogeniture; .~

seriously eroded the customary rights of Taluqdari women: Although privileges -

. Wereconferred by this Act.on the mae ‘members of their class; women lost thieir .
" traditional rights of inheritance and°making endowmehts. The strengthening of
. ‘atriarchal control was manifested in-a ‘wide rangeof :situations; the limited

. estate of widows, Yulnérabi| ity at the hands of estate bureaucracy, intervention - o

wot
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Rights
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- of the cou:t of wards mthe case of fcmale headecl taluqs -and women'’s unprepared

ness in terms of educatlon and skills to cope with officialdom and courts. Since

‘the principle of pnmogemture d.lctated women’s position as providers of heirs
" to the guddee, in fact rules: about purdah and patriarchal control became even
- stncter in ta.luqdan farmhes after the passage of this Act '
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14 4 GENDER EQUITY AND: CUSTOMARY RIGHTS lN'
- THE SOCIAL AND POLITICAL SPHERE “

! .
1,

When we tum to the, soc1al sphere, we ﬁnd there is.again a lot of unevenness in
women'’s somal nghts as customarily defined. While the dommant image of the
Indian woman (of any community) is that of subservience to’ a patnarchal social -

order and strict controls in public and private life, in' reahty, this image is lived
out only among the hlgher castes: and lmuted socxal strata. :

14 4.1 Modemlsatlon and Customary Cho:ce of Relatlonshlps

-In nuddle orders or lower caste soclety, as well as in tribal society, all kinds of
spaces have been traditionally accessed by women, and many more options
exercised with regard to choice of relationships, their modalities and their .
termination, We see very, mterestmg examples of this in the Chhattlsgarh region,
where except among Brahmins and a few other high castes, societal rules are -
~ heavily influenced by tribal and non-caste Hindu society. The ordinary woman
- in Chhatisgarh does not practice-purdah or any kind of seclusion, and takes full
pa.rt in public pi‘oduction systems.. Although first marriages are arranged by
. families, there is no major, exchange of either dowry or- bride price. In case of °
: mcompatlblhty, either partner can terminate the relationship, and second or
. subsequent relatlonshlps have full sacial aceeptance and can be contracted quite
-simply by a man gifting. bangles to the woman. This gives rise to the nomenciature
‘churi pratha’ for this system: We find that in this region, women’s fallback
. position within marriage is fairly good. This system wasfairly egalitarian, because
the freedom existed on both sides, and because with both men and women workmg
- in agriculture or -forestry, nelther was econormcally dependant on the other
- completely, However, women had an’in built restriction in accessing this freedom,
because according to. customary law, child custody was ‘vested in the husband,
unless ‘specially. negotiated otherwise-throughi the jati (caste) panchayats. Some .
~ changes are dpparent with sanskritization tendencies in society, and some abuse
1s today seen of this freedom in men walkmg out of marriages leavmg women‘




-

- ‘with the burden of Garing'for their common childcen on their own. At a time

.-'when- economic’ spaces are shrinking with the onset of nfz,odem_ization and
- mainstreaming, this can be problematic for women. '

} 14.4.2 Supefnaturalism al'ld-l Gender Divide

‘ An area whe;e: customary Iaw'hia.'s not been f_avburaﬁle for women has been in

the spiritual-supernatural area, Many tribal societies, like those in the Jharkhand -

Tegion or the society of Chhatisgarh, have-a concept of women casting evil

* supernatural spells on crops or people, variously called the ‘dayan’ or the ‘tonhi’.
- These same societies also have a cf::nc_e’pt of meti accessing supernatural powers,
- but this makes him the baiga or medicine man, to bé feared and propitiated to-

- ward off natural disaster of cure the sick. The. dayan on the other hand is.to be
. punished and driven out of civil society, and forms of castigating the dayan can
include stoning, beating, public humiliation or even rurder. Many activists and
“writers have pointed out {e.g: Kelkar and Nathan) that this belief system is used
by the forces of patriarchy to systematicaliy disentitle wormen fram their economic
_or polipic'jal rights in'society. Single women, widows, or women who are ‘different’
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-~ are most often victims of this belief system. In recent years, there have béen .

many cases reported from .the_"Jh_arkhand and Chhttisgarh arzas where female
. heads of households have been brutally attacked on the pretext of being tanthis, " -

_and where thé ulterior motive has late been found to be one of grabbing the
" property or other resources controlled by these women, ' o

5

1‘_1-.;4._3 Custonm"y- -R_igﬁts and Politic;_il Spa_ce

_ Animportant issue that need tobe é’ddressqd seriously is fhe_. niature of the space, .

‘if any, that customary law and customary rights give to women in the political
sphere. -Here, the almost universal experience is that this space is extremely

. restricted; and that this is so even in societies where women enjoy significant

economic space according to customary rights: Among the Nayars, even when

' the matrinepl system was at its most pristine, management of family affairs were.

‘entrusted to a male member of the fen;iale'househo_ld head’s clan called the
_karnavan. Among the Khasis, although women have a stronig role in the

management of their household’s social 'and ecoriomi¢ affairs, they are not
represented in the tribal durbar (governance council), which exercises effective:
political control over the affairs of the clan. This intriguing feature is explained.
by the clan members as being indicative of a social ‘division of labpur wkere.

anything coninected with domestic sphere~the family, farming systems, and . .

lineage-was in the Women’s domain, and anything connected with external

relations—defence, extra territoridl negotiations, or govémance—was in the male -

domain,

It-apjaea.rs, therefore, that'économic equity or even g’cbnoﬁjié preponderance does- -
not necessarily guarantee political €quity, and-that.as far as political equity is. " .-
concerned, women are ata disadvantage as a geferal rule. Since gender equity is

ultimately a political issue, this also raises questions about the extent to which .. . L

customary rights can be an inevitable mascot of gender equity. R
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14.5 CUSTOMARV P?Ft.“.l'l"s AND DEMOCRATIC
REGHT$

g Although there are visible limits to full gender equ1ty even in gender fnendly., :
. customary rights, there’is. no doubt that there are many instances in which

customary rights guarantee to womén a measure of gender eqmty not experienced
in' mainstream- community based personal laws. Some of the tribal and other
customery rights enjoyed by women in different parts of the country also indicate
that these are based on a social organisation where génder hierarchies are less

.cstabhshed and a time perhaps when patriarchal state formation was not fully

developed Thus the customary rights do oftenhave an elernent of gender equity

by virtue of the level of social organisation that they represent, although conscious -

aru. xlatlon of gender equrty may not:be present Ttis. also possible for the same
reason ‘or customary nghts to “nave CODtl‘adlCIOI'}’ elements lrke the behef in
w1tches , . : -

‘However, 1t is m the deve10pment of democranc hrstorloal processes and

democratic valiies that the idea of gender equity was born, and w“ere the historical

'struggle for women’s equality has been located. It s in the course of this struggle _
that the movement has challenged many of. the social mstltunons .of our times, -
" and Has soughr to‘transform then.in the quest for gender equity. We do realise -
today-that these institutions dre based on processes that have: gone- hand in hand L

with the development of patriarchy in our society. It is. this realisation that has

led us to look for elements of genden equity in customary rights, However, we. -

-find today that unless new value systems are consciously built up, old institutions
“transformed and new institutions sought to be constructed on the basis of these .
_ values, gender equity cannot be ensured. Today it ig'o0ir duty to examine social
 institutions; locate pre patriarchal elements in thern and draw stréngth from them, .
and at the same tlme deepen the struggle for values of gender equlty m t,he work

at we- do nnd the socn.ty we bu1ld

rs.a coucruomc REMARKS o ." ;

Documentary evxdence is very scanty in T.m.. area of customary nghts of women. .

Theré.is much scauered réferencei ifl ethnographrc ‘material, but this. suffers from: -
the drawback; that these: questrons ‘were not; the focus of enquiry when' the '
erhnographlc research was undertaken A good idea for university- stiidents to L
build up an-understanding as well.as a body of ‘data on the subject would be o

through project fieldwork, and collaborat:we research Wlﬂ'l regional universities
with this parl:lcular line ot mqmry in mind. .

Again this backdrop of Imntn.d mfornnuon we havc liied to give you some basic
information’about the customary rights of wossien in Indian society. We have

started this unit with a small discussion on the concept of customary righits and

their re:atronshrp to theissue of gerider equahty in Tndia. We dlscussed the " -

y-
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.elcments of customary rights wﬂh reference to the economic and socla.l ng,hts of
women in the society.. The socio-political irplications of the processes of

. sanskyitisation and modermsahon on women’s cust: hary rights are also discussed

- here.

-

- 14 7 CI.ARIFICATION OF 'l'HE TERMS USED

'Fundamentallsts havmg a conse;vatwe and orthodox thmkmg, adherencé

_ _ . . toone 1deology anly.
Movement D i the orgamsed acuon ofa group of peOple witha common
E . 1.0 ideology., -
Primogeniture : the right of an eldest son to succeed to.the estate of his

ancestor to the exclusion of all others. -

: Sanskritisétion : -the process by which a low caste Hindu or tribal’ group’

.. .changes its customs and way of life in 1he direction of a
. hlgh twice born caste.
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