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UNIT 1 HUMAN RIGHTS — WHAT AND WHY?

Structure

1.0  Objectives
1.1  Introduction
1.2 What is A Human Right?
1.2.1 Civil and Political Rights
1:2.2 Economic, Social and Cultural Rights
1.3 Human Rights Through The Ages
14 How Can All Humans Achieve Their Rights?
1.5 Responsibilities With Rights
1.6 Let Us Sum Up
1.7 Key Words
1.8 Answers to Check Your Progress Exercises

1.0 OBJECTIVES

Aﬂer studying this unit, yoi.l should be able to

~explain what a human right is;

briefly describe the history of the struggle for achieving human rights;
list the stages that a person can go through to achieve her/his rights; and

e & ® o

describe the importance of handling our rights responsibly.

1.1 INTRODUCTION

Starting from October, 1998, the UN has declared that the world would devote a year to the cause
of the aged. What compelled such a declaration? Could it be because most of us normally ignore
the needs and comforts of the old people around us? How many of us recognise their right to live
a dignified life of dignity? In this Unit, we have tried to contemplate such questions of general
human importance. '

We begin the unit by trying to understand what a human right is. Then we go on to discuss why
it is important to think and talk about human rights.

In the next section, i.e., Sec.1.3, we will elucidate some efforts through the centuries help people
achieve such rights. Our aim in this section is to expose you to the important steps taken by the
world community from time to time for safeguarding human rights.

In Sec.1.4, we will try and see what practical help individuals and groups obtain their rights.

And, finally, in Sec.1.5, we aim to spur you to tackle about the other side of the question, that

is, the responsibilities that go with rights. Most people try and ignore this aspect, because it is
easier to do so.

As you may have realised, this Unit simply aims to prepare you for a detailed study of fhe course
material to follow. It gives you only a brief glimpse of the entire course. We hope it will get you
started on considering some critical issues relating to your interaction with your family, the
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society you live in, and the world at large.

While going through this Unit, you will find several CYP, i.e., Check Your Progress exercises.
A CYP is meant to help you judge how far you have grasped the discussion.that has gone before
it. Therefore, if you really want to take up a proper study of the Unit, you must try every CYP
as you come to it.

12 WHAT IS A HUMAN RIGHT?

‘Bani had just got back home after a very tiring day at her workplace, As she entered the door
her husband screamed at her: “What do you mean by not coming earlier? Who do you think is
going to feed me and the children?”, etc. punctuated with a lot of abuse.

How often have you come across such a situation where a person is deprived of the dignity and
the care that each human being has a right to? Such a right, which is basic to a human being'’s
existence, is a human right: More specifically, human rights are what each human being is
entitled to; to allow her/his the freedom to live a dignified, secure life of her/him choice.

They include rights related to the safety of the person; the right to be free from coercion by othe,
individuals, groups or governments; the right to social benefits, rest and leisure; and the right to
a good basic education. There are many more such rights. But, why don’t you pause for a moment
now and try this question ? |

While answering the question above, did you include the right to life and liberty? And what about
the right not to be tortured or subjected to cruel, inhuman or degradmg treatment? None of these
human rights pertaining to our security should ever be violated, even in a state of national
emergency.

Now, look closely at your 'sprroundings. Do you find that the rights mentioned above are not
violated? What about children being slapped or-abused? This continues to happen to a “weaker”
person till a stronger“ person or group protests and protects. them.

So, though we talk about fundamental rights that we must have, we find that people need help
from various “powerful” groups to ensure that they really have these rights.

Trying the following questions may enlighten you to think more about the points discussed so far.

Have you noticed that equality is important for effective enjoyment of human rights ? This means
that all the citizens. should be treated as equals, that all should get equal protection of law without
any discrimination, and all should get equal opportumucs to pursue employment in public offices.
It is the duty of the state to provide free legal aid to an aggrieved party for seeking justice in the
court of law.

In the same way, on the macro level, all states should be treated as equals. In the absence of
equality, 2 powerful country may oppress a weak nation.

You must have heard and read in your news paper how small countries are being treated by
stronger countries of the world.
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‘Check Your Progress 1

1)  From your own experience, add five rights that you would consider *human rights” to our
list in the paragraph’ above, .

D e

2)  Anadvertisement in India for a skin cream for women shows a man rejecting a pmspectwc

wife because she is dark-skinned. How does such an advertisement affect a person’s human
rights?

R R R T T R T T R T LT T oy

------------------------------------------------------------------------------------------------------------------

3)  Write down 5 major and minor violations of human rights dué to people’s prejudices. Give
a reason for picking these. (For instance, did you find these being violated very frequently?
Or, were these examples of your own rights beings taken away from you?)

4) Gwc twe cxampics cach of mcqual:ty in practice in India and abmad
----------------- R T L I e e T P

There have been movements of every magnitude to protect two broad categories of human rights.
Let us consider these categories and the movements, in brief.

1.2.1 Civil and Political Rights

As the names suggest, civil and political rights are the entitlements relating to fair and equal
treatment, to justice and political freedom and to general security. Some of them are

Freedom from slavery and torture.

The right to life, liberty and security of person.
Equality before the law.

Protection against arbitrary arrest, detention or exile.
Right to a fair trial.

Right to own property.

Right to privacy, family, home and marriage.
Right to seek asylum in another country.

Right to nationality.

Freedom of religion.

Freedom of expression.

‘The International Covenant on Civil and Political Rights (ICCPR) of 1966 protects these rights
in normal times. This means that some of these rights can be suspended in times of ‘public
emergency, which threatens the life of the nation’. Of course, some of these rights, like the right
to life, can never be suspended. ' '

AECHED/S



You will have an opportunity to study civil and political rights in more detail in some of the other
units of the course.

Let us now consider the other category of human rights.

1.2.2 [Economic, Social and Cultural Rights

Balu is a .sligh-tly mentally retarded adult. When his family tries to find him a job, they are told
to forget it because even completely normal graduates are wandering about jobless. Aren’t Balu

and the others entitled to earn a decent living?

?he rights to employment and to a reasonable standard of living are what economic rights. They
include access to good nutrition, health and education. In fact, these rights also include

L Right to work;
. Equal pay for equal work; and
= Right to form and join trade unions.

Another closely Iink.ed category of rights is the right to an equal social and cultural status that
a person or community has. To see what this means, you may like to try the following questions,

[ [ hm L ‘u’sm I‘rﬁﬂrcss 2

1) (Ionsidera IIindu male in his latc twentics. His parents want him to marry a particular
lady. Who is cxpected to bring in a large dowry. Are his and her civil ri ghts being protected?
How, or how not ? =i ’

T R e R R R R R R

-----------------------------------------------------------------------------------------------------------------

2)  Isthe right to vote a human right? If so, why are chlldr::n not allowed to vote?

e A e g T e B TR R R | S R T g W T R e e R R T

3l A wnnderel Alpha from the so-called mv:hscd world com@s across a tribe in the interior
Jungle. Alpha is an extremely caring and courteous person, who manages to charm the
s+ with interesting storics, actions and gifts. - Aftter going back, he returns with other

cup]e from his country, agmn and again. Soon, the tribals start adopting the “miore
* short ways . The tribals who don’t want {o change are put under great social pressure
~the munion above, do you sec any human rights being violated? If so, which ones?
the would you do if you were a member of the tribe? What would you do if you were
Jijrer of Alpha’s pation?

...............................................................................................................

4)  iLook at the newspapers of the week around you. Pick out from them what you think are
examples of violations of human r:ghts Explain why you consider them to be so.

-----------------------------------------------------------------------------------------------------
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We must remember that all our claims are not necessarily human rights. Often the term ‘rights’
is used loosely. We may say things like “I have a right to own a car” or “l have a right to buy
a dress”. The point is that you can have both of these if you have money, but they are not your
human rights. As you have seen and will see, human rights are protected by the law of the
country, International Bill of Rights and various other national and international charters, codes,
statutes, etc.

But, let us not forget that right to travel or right to clothing is a basic human right.

Now that you have considered what human rights are, you must have realised why they are
important for a dignified and humane existence. As you must have seen around you, and through
this unit, people have had to struggle to secure such an existence. Let us have a quick look at
the history of these struggles.

1.3 HUMAN RIGHTS THROUGH THE AGES

Looking at any particular period of human existence, can you think of even one example where
all the people of even one community were considered equal in the eyes of the law? Hasn’t some
section or the other had the feeling of injustice and unfairness? This has led to struggles for
equality throughout the world from time immemorial. (You will come across some details-of such
struggles in other units of the course.)

In India, there have been several social movements for improving the condition of women, dalits,
children and other oppressed groups. However, the written laws pertaining to such changes are
traceable only from the 19" century onwards. On the other hand, the struggles for rights of human
beings in Western nations have been slowly transformed into written social norms over several
centuries. Let us list some important landmarks in the evolution of human rights up to recent
times.

1.  Magna Carta (1215)
This was a treaty between King John of England and the English noblemen/who fought and
got some concessions from the crown.

2.  The English Bill of Rights (1689) _
This bill was instrumental in the that introduction and enforcement of the common
principles of law like Habeas Corpus, Due Process of Law, etc.

3.  The French Declaration of the Rights of Man and of the Citizen (1789)
4. The Ameriean Bill of Rights (1791)

5.  The Abolition of Sati Act (1833)
Raja Ram Mohan Roy generated public opinion in favour of this act in India.

6. International Slavery Convention (1926)
In this Convention, the members of the League of Nations agreed on a definition of slavery
and pledged themselves to a complete abolition of slavery in all its forms, Forced or
compulsory labour, it was agreed, can be exacted only for public purposes. It was
subsequently adopted by the UN General Assembly in December, 1953. India is a
signatory of this Convention. '
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10.

11

12.

13.

14.

15.

16.
17.

18.

Charter of the United Nations (signed on 26 June, 1945)

This came into force on 24 October, 1945, which is observed as the UN Day. It seeks to
strengthen universal peace through “promoting and encouraging respect for human rights
and for fundamental freedom for all without distinction as to race, sex, language and
religion.” Aceording to Article 56 of the Charter, all the member states (India included)
must provide their nationals with a higher standard of living, and with opportunities for
social development. It also provides for cultural and educational co-operation.

Universal Declaration of Human Rights (UDHR) (passed by the General Assembly on
10 December, 1948)

The Geneva Red Cross Conventions (1949) and Protocols (1977)

These include four major international treaties dealing with improving the conditions of the
wounded and sick members of the armed forces in the battle zone, treatment of prisoners
of war (POWSs) and protection of civilians in times of war.

e

The Convention Relating to the Status of Refugees (1951)

International Convention on the Elimination of all Forms of Racial Discrimination
(CERD) (1965)

International Covenant on Economic, Social and Cultural Rights (ICESCR) (1966).
International Covenant on Civil and Political Rights (ICCPR) (1966)

This Covenant, along with ICESCR, make the 1948 Declaration legally binding on the
signatory states. These states are required to open the doors for international monitoring of
human rights. The ICCPR has been signed by 121 states, and ICESCR by 123 states. The
Indian Government has ratified both these covenants in 1979.

Note: 8, 12 and 13 form the International Bill of Rights (IBR).

Convention on Elimination of All Forms of Discrimination Against Women (CEDAW)
(1979)

The signatories to the Convention agreed to pursue policies aimed at elimination of
discrimination against women. To this end, the states will take necessary legislative and
other measures to establish equality between men and women, and will repeal all such laws
as tend to discriminate against women.

Convention Against Torture (CAT) (1984)

This came into force on 26 June, 1987. The basic idea is to protect a person against any
pain or suffering (except those that are part of lawful punishments), since individual dignity
is considered most important. There is a Committee Against Torture which monitors
implementation of this Convention. This committee obliges every country to take effective
legislative, administrative and other measures to prevent acts of torture. India signed this
convention in 1998.

International Convention on the Rights of the Child (1989)
The Earth Summit at Rio (1992)

The World Conference on Human Rights at Vienna (1993)
In this conference, 171 states reaffirmed that the Universal Declaration constitites a
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“eoOmmon stangara oI acnievement 1or all peopie ana an Mauons . 1 0ey aiso aoccepied mat
“it is the duty of all States, regardless of their political, economic and culwral systems, to
promote and protect all human rights and fundamental frecdoms.

19.  The Human Rights Protection Act {(1993) " ;
The Indian Government passed this act. It simultaneously created the I.*Jatlona! H?.man
Rights Commission which monitors the observance and violations pertaining to our rights.

The list above includes only crucial events which influenced the scope and direction of
human rights protection. Going through the list right-up to the present times, you may haye
noticed that the focus of the movement is gradually becoming more specialised to include
specific social groups (child, women, refugees, etc). You may also have observed‘ that the
issues relating to development (environment, population, social development, housing, etc.)
are being taken up seriously.

How seriously all the nations of the world treat the issue of ‘human rights can be judged
by the fact that all the human rights agreements registered with the UN are signed py m.ust.
of the members of the UN. Such universal acceptance is rarely visible on other issues.

Now, an opportunity for yc.au- to sit back and consider the long list you have just looked at.

L Check Your Progress 3

1) Are the two categories of rights discussed in 1.2.1 and 1.2.2 inter-linked? If so, in what
way?

'2)  Which of the following claims is/are not a human right ? Give reasons for. your answer.
a) Right to practice your own religion. : ' ks
b) Right to have a home.
¢)  Right to travel by air.
d)- A girl’s right to study.

L e T e e A

TresssmE. AR R e R R ] e - sa P Ty
L el R T e R U R RS R i Fewwasnnannnntann e - T
-------------------------------------------------- A ] waw - * -
----------------------------------------------------------------------------- A L R T N T R T E IR e ey
----- e e O i e S ey

3)  Can you think of some other claims which are not human rights?

---------------------------------------------------------------------- R N T E T P T T T

L ; " ; g
4)  Inthe list above, you would have come across some covenants and some declarations, What
is the difference between the two? Can you give analogous examples of such agreemenis
between several persons instead of several states?

AECHED/S



As you may have realised, since covenants are legally binding agreements, they would contain
“measures of implementation”. This, of course, leads us to the vital question: are all these legal
and moral treaties enough to achieve equality?

1.4 HOW CAN ALL HUMANS ACHIEVE THEIR RIGHTS?

Ayesha lives in a city slum. Her parents are dmly wagers. She has a brother and the two of them
_study in a primary school nearby. Every’ timetheir ﬁarems require help in their work, Ayesha has
to stay away from school. Is this fair to Ayesha?

Now consider Ravi's situation. He runs a newspaper in a small town. He is now in jail because
he had the courage to publish the truth about the misdeeds of the local ‘benefactor’ #as Ravi

been treated fairly?

Both these situations, and many others from your own experience, may help you apprehend more
clearly how useful local social norms and a state’s laws are for ensuring human rigtfts

So, when these formal and informal enforcement agencies don’t work, who can a person appeal
to? Cefn a person then complain against his/her State about violation of rights given in the
Covenants? :

The answer is yes if
(a) the rights woldfod are of a civil or political kind,
(b) the country concerned has sighed the ICCPR, and
(c) the victim concerned has exhausted all legal means of redressal inside the country without
Success.

A ‘person can, then, compl‘am to the Human Rights Comnuttee (at Geneva) under the Optmnal _
" Protocol to the ICCPR. The Committee takes up the matter with the country concerned. The

country’s official comments are also sent to the aggrieved person. The Committee reports

annually to the UN General Assembly on its activities carried out under this Protocol. Regrettably,

India has not signed this Optional Protocol (April, 1999) rendering us unable to seek protection
 under this Protocol, |

But then, what happens after the UN gets the report ? Can it order a country to comply with
its human ﬂ@ts ohligaﬁuns ?

The UN can, and does, intervene in certain cases. For example, if a country does not allow its-
_people the right of self-determination, political rights of participation for a democratic government,
right to nationality, W of foreign nationals, etc., the UN does intervene.

The UN's intervention can be m the form of applying moral, legal or military pressure on the
defaulting nation. But there are two major problems that come up.

Firstly, since the issues are so highly political, it can lead to extremely nasty and unfair treaffnent
of different nations. This is because the intervening nations are the five holders of veto power in
the Security. Council. They are the only ones who are authorised to define grounds for military
intervention. They »%ten have double standards. For instance, they have not taken action against
the role of Gireat Britaun in Northern Ireland or of China in Tibet. But they have twisted the arms
of Iraq, Somalia and Flaiti.
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Pue to this factor, intervention is seen as and arbitrary action by a powerful state to increasc its
sphere of influence. Therefore, the pressure of the world public opinion, which used to be a great
restraint on the states, has lost much of its strength,

Another problem in curtailing the violation of human rights is the acceptance of a right as such.
Some people and nations argue that the rights are relative to one’s own culture and tradition.
What is considered human rights abuse in one view, may be accepted by some nations as law.
For example, the death penalty that is still prescribed by law for some crimes in many nations
is a violation of the right to life according to western liberal and most other human rights activists.

In Units 2 and 3 you shall read more about this.

In spite of the problems mentioned in this section, you have studied about some consensus having
been achieved in the world about human rights. Of course, the struggle continues.

Let us now consider an aspect of human rights that is as important as achieving our rights.

1.5 RESPONSIBILITIES WITH RIGHTS

Throughout this unit, you have read about our basic entrtlements and how we need to fight for
them. But, what if a2 man comes up to you, and slaps you hard, saying that it is his right to do
so — freedom of expression? This brings us to the other side of the question, which is equally,
if not more, important. Do we have the maturity to handle our rights responsibly? Do we have
the tolerance and honesty to allow everybody a fair deal? I do have the right to property, but not
to steal somebody else’s. 1 have the right to my beliéfs, but not to harm another person for their
beliefs.

So, if you believe that you are entitled to basic human rights, then so is each individual. Fighting
and getting my human rights also means that I must be fair to others in my family, in my
community, in the world.

Being fair to others, and tolerant of others, is not at all easy, as you must have seen from_ your
‘own experience. This is true at so many levels. How often have you wanted to tape the mouth
of a person who disagrees with you? At another level, what do you do if your child wants to
marry a person from another caste or religion? The following exercise will help you go deeper
into the issue.

Check Your Progress 4

1)  Give an example of what one group considers a human right violation and another group
disagrees.

-----------------------------------------------------------------------------------------------------------

2)  What are cultural rights? And how are they protected.

.................................................................................................................
..................................................................................................................

e e L S R R L e S S TRt
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E’s) Dmcuss the situations given below in terms of rights and responsibilities:
i) Mala lives in a remote village. The panchayat won't allow her to divorce her husband who
beats her and the children regularly.

..................................................................................................

---------------------------------------------------------------------------------------------

i)  Ramu is a 12 year old worker in the fields of Aslam Khan. He is not paid any wages. So,

he is unable to help his family to pay off a debt, though he has a room to stay in and gets
two meals a day.

..................................................................................................................

If you've thought over the contents of this section, you would agree that there needs to be a
proper balance between rights and responsibilities. This could happen if each of us, and our
communities, tries to accept and understand each others’ needs and points of view.

We shall study in detail the points raised in this unit in the rest of the course. For now, let us
take a brief look at the issues touched upon in this unit.

1.6 LET US SUM UP

In this unit, we have covered the following points:

1.- The meaning of “human right’.

2.  What civil, political, economic, social and cultural rights are, with several examples of

: each.

3. A brief look at human right movements in the last thousand years. We have particularly
_ stressed on important developments in the world since 1945. _

4.  What measures individuals and groups can take recourse to for achieving their rights.

5.  The importance of responsibly handling our rights.

1.7 KEY WORDS

Civil Pertaining to the private relations among citizens.

Covenant A mutual agreement. ..

Declaration A written affirmation, which is morally but not legally binding on the signatories.
Convention  An agreement between the signatories that is legally binding on them.
Protocol A treaty that revises or adds to the provisions of an earlier treaty.

1.8 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1)  For example, the right to vote. You can think of several other rights if you look at your
: situation and that of your society.

2)  Does it discriminate on the ground of colour of the skin? Alse, note that the right to marry
and found a family is a human right (Art. 16 of the UDHR). Find out, where else in the
covenants (in the next block) the right to marry is mentioned. What happens to the dignity
of the girl?
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3)

4)

Some major ones are untouchability and gender-based discriminations (like women being
paid lower wages), which you should add to this list. Think for yourself how these social
evils represent denial of human rights. An example of a minor violation could be being rude
to your family members. For other minor violations, look around you in vour family,
neighbourhood, workplace, cultural meetings. Of course, this doesn’t mean tha: major
violations don’t take place in one’s home or neighbourhood.

In India: untouchability, femalée infanticide.
Abroad: racial discrimination (black and white), and nuclear inequality (haves and have-
nots). There are several others that you could add.

Check Your Progress 2

D

2)

3)

4)

The common practice of giving and receiving dowry is a punishable offence under the
Dowry Prohibition Act. Even then, as many as 2435 dowry-related crimes were registered
in 1994, according to Crimes India Data. Depending on the nature of the crime, the
criminals receive punishment, But the Orissa High Court struck down the circular of the

Govt. of Orissa which asked for handcuffing the mothers-in-law and leg-shackling the

sisters-in-law in dowry death cases, in its decision in May 1995 on the petition filed by the
Orissa branch of the People’s Union for Civil Liberties. Why? Because such practices also
amount to torture which cannot be inflicted even on the prisoners. The latter have a right
to freedom from torture (ICCPR7).

- Yes, according to various provisions in the International Bill of Rights enéouraging

political participation. Voting is. meant for the adults; in India for the adults 18 years of age
'or more. Children below that age therefore cannot vote. Why do you think this is so?

If Alpha is not resorting to any inhuman or coercive methods, there is nothing wrong in
his encouraging the tribals to reform themselves. The tribals, on the other hand, are only
improving their human right conditions by adopting the ‘more civilized’ ways. Both Alpha
and the tribals are gaining by such moves. The tribals, who are not willing to change, must
not, however, be brought under coercive pressure.

We come across stories of wife-beating and forced child- labour is the news papers quite
frequently. Both of these are cases of human nghts violation. It is so because the beating
of a wife robs her of her dignity as a woman, as a human being. Remember our Constitution
does not discriminate between two persons on the basis of sex. In the case of a child (of
14 years or less) being forcibly engaged as labourer, he is being deprived of his right to
education and a decent upbringing as a child.

Check Your Progress 3

D

2)

If you are a slave, can you rightfully claim equal wages? Since all human beings are equal,
they have a right to draw equal wages — men or women. What happens to your right to
health, housing, clothing etc. if your right to food is denied (all of them are social and
economic rights)? Often, arrest of trade union leaders and subjecting them to mhuman
punishments in jail violate a series of human rights. Build an argument in favour of the
trade unionist’s human rights to show how the civil (1.2.1) and social rights (1.2.2) are
inter-dependent.

Why? Right to travel or move is a human right. It is recognized, and therefore enforceable
by law. However, the claim to ‘travel by air’ does not have the same force and, therefore,
it is not a human right as such. But when this claim to travel by air is denied on
discriminatory grounds for arbitrary reasons, it becomes a case of human right violation.

AECHED/13



3)

4)

Discrimination against an Indian citizen is prohibited on grounds of religion, race, caste,
sex, desert, and place of birth.

They must not come under any category of human rights enshrined in the International Bill
of Rights or Part III, Part IV and Part IV-A of the Indian Constitution and various court
judgements pronounced on them. You will come to know about them later.

A ‘covenant’ is legally binding on the signatory states, whereas a ‘declaration’ is morally,
but not legally binding on its signatories. Look for other examples.

Check Your Progress 4

1)

2)

3)

For example, whereas Islam believes in punishing thieves with ‘amputation of hand’,
western liberalism considers it an act of torture and against human rights endorsed by the
world body.

In the expression “Economic, Social and Cultural Rights” (ICESCR), mostly the focus has

been on the first two. Cultural rights are very seldom referred to. Cultural Rights refer to
“creative, artistic and scientific activities” in a narrow sense and to the “totality of values,
knowledge and practice” in a broad sense. Right to education, right to information, impact
of globalization etc. are the topics which come under its scope. Article 27 of the UDHR
provides for “a right to participate freely in the cultural life of the community”. United
Nations Education and Social and Cultural Organization (UNESCO) is the concerned UN
body which takes various initiatives in this field. Notable achievements in this field are the
Universal Copyright Ganvention (1971), Convention against Discrimination in Education
(1960), and Convention concerning the Protection of the World Cultural and Natural
Heritage.

(i) Is Panchayat encroaching upon Mala’s right to divorce? Freedom from torture is
more important than living together under a panchayat in such degrading conditions
of existence.

(i) Is Ramu getting a wage according to the minimum wages Act? Is his salary on par
with (i) the work extracted from him and (ii) the wages drawn by others doing the
same work elsewhere? Is he also free to leave Aslam Khan's fields for attractive jobs?
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2.0 OBJECTIVES

After studying this unit, you should be able to
® explain the argument of cultural relativism;
e give examples of different definitions of human rights in different cultures;

® know that human rights are universal but cultural peculiarities need to be recognized in
accepting their universality.

The group that argues that human rights are based on Western values are called cultural
relativists.

2.1 INTRODUCTION

In the previous unit you studied about certain rights that a person is entitled to, by virtue of being
a human. You also discovered that not everybody can take these rights for granted. One reason
for this is that all countries may not agree as to which rights are human rights. In this unit we
shall examine several arguments related to this issue.

We shall begin by seeing, through examples, whether people in different cultures have different
views about what constitutes basic human rights. After that, we shall consider whether all human
rights are practised in societies that accept the UDHR. By the end of this unit, we hope that you
will have led you to question many of your acceptances and prejudices about the actions of
various cultures.

2.2 CULTURAL DIFFERENCES

In the previous unit, you read about the Universal Declaration of Human Rights. It consists of
30 Articles, and about 180 of the 200 member nations have signed it. Does such a large
acceptance really mean that it is universal? Do all the countries that have signed it accept all its
Articles fully? Do the ones that haven’t signed it reject all the Articles? If so, why? And, if not,
why not? Let us think about this question.
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Some countries believe that the statements in the UDHR are based on a very modern Western way
of life and thinking. They go on to argue that other cultures, like ancient tribal cultures or Oriental
cultures, have customs that may clash with the ideas and the Articles given in the Declaration.
For example, let us consider Article 5. This says that ‘“No one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment.’

Article 7 of the Interational Covenant on Civil and Political Rights goes a step further since it
includes the following clause: ‘In the particular, no one shall be subjected without his free consent
to medical or scientific experimentation.’ '

As you know, ‘torture’ is any planned cruel, inhuman, degrading physical or mental treatment.
However, you will find that in certain cultures the punishment for a person found guilty of
stealing is the removal of her/his right hand. This action is considered to be the right of the person
whose goods have been stolen. So the people of that culture consider it a human right. But it is
considered to be torture, and hence, unjust by the United Nations.

Take another example of what is accepted as torture by some and not by others, namely male and
female circumcision. The Western world thinks that male circumcision is good for health related
reasons. But many people in the Asian world do not agree. On the other hand, female
circumcision is a cuitural tradition (not on health grounds) in many African nations. This act is
considered barbaric and reprehensible by the “civilised” world. (Interestingly, in recent years,
several African countries have passed laws against female circumcision.)

By presenting these examples, we are trying to show you that there is place for debate and
argument in accepting some rights as universal. Trying to answer the following questions may
make you more aware of these contradictions.

2.2.1 The Right to Life

What you have just seen is that certain cultural traditions and practices are not in line with the
views projected by the UDHR. At least, that is how it appears. But, there is a little known fact
which is, however, of great importance. Before creating the UDHR, the UN appointed a
committee to see which, if any, human rights were considered fundamental by the different
cultures of the world. The committee sent a detailed questionnaire to philosophers, historians,
politicians, and thinkers around the world. Replies came in describing what different cultures
consider to be human rights. Now came the surprise! They found that the list of basic rights and
values that they received from all these diverse cultures were essentially similar. For instance, the
basic right to life is a value shared by all cultures. As you will see in Block 2, most of the rights
stem from this right. So, all the cultures would agree that most of the rights listed in the UDHR
are necessary for a decent, dignified way of life. It is only a question of how each cultural group
interprets these rights. The difference lies in this aspect.

The different human rights cannot be separated from each other. They form among
themselves a harmonious whole. It is the universal harmony that ultimately counts.

2.2.2 Rights through Different Cultures

“The ‘culture-dependent’ debate shows up in different ways, Sometimes it takes a religious garb
(for example, that human rights are Christian values, and therefore not valid in [siamic states).
Sometimes the debate is in the garb of Asian cultures versus Eutopean nations, as the following
discussion shows. '
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In Hindu philosophy, ‘dharma’ is perhaps the closest word to ‘human rights'. Actually, dharma
has many levels of meaning: law, norms of conduct, truth, right, ritual, justice, morality, destiny,
religion, and more. ‘Vasudhaib kutumbakam’ (the world is our family) is the underlying
philosophy. In particular, this philosophy says that rights are not confined to humans alone;
animals and plants also have such rights. (In fact, this is part of the Jain philosophy tco.)

Human rights are not rights only; they are also duties, and both are inter-dependent (as we
have discussed in Unit 1).

As you can see, Hindu philosophy looks at society and the universe as a whole. This differs from
the Western view of the ‘individual-based’ notion of human rights. In fact, most Asian societies
reject the individualistic approach to human rights. The Buddhist doctrine, for example, does not
accept the concept of life based on the self or ego. It emphasises the holistic nature of things.

If you look at studies of African and Latin American cultures, you will find the same stress on
group rights rather than the rights of individuals. Another source of major differences involving
community rights versus individuals rights is the right to own private property. The UDHR has
listed this as an individual’s right. This has met with strong opposition from societies in which
property belongs to the community as a whole. According to them, the Western world is trying
to impose free enterprise and capitalism on the rest of the world by calling property ownership
a fundamental human right.

In fact, there is a very strong feeling in all these cultures that it is more important to improve the
quality of life of the social group as a whole, rather than that of individuals. Giving priority to
individuals is thought of as creating a selfish, aggressive and competitive society.

What you have just read is a cross-section of views on human rights in different cultures and
traditions. Would you agree that the Third World’s views are clearly against human rights based
on aggressive individualism? Think about this, and then try and answer the following question

| Check Your Progress 1

1)  According to the Hindu laws of inheritance, a daughter is not entitled to any share in
ancestral wealth, while a son is. So, in effect, when a man dies it can and does happen that
a daughter inherits only a third or less of what a son gets. In what ways does this situation
violate the rights we have mentioned in Unit 17

T T e i R R A RN R AR L

2) Consider some practices (based on social customs) of your community. Which of them are
not in agreement with the rights given in Unit 1, and why?

.................................................................................................................

3)  ‘Asian cultures are not opposed to the notion of rights.” Elaborate on this statement by
giving suitable examples from their beliefs.

.................................................................................................................

.................................................................................................................
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4)  ‘One should not, and cannot, think of the human nghts standard and models of certain
countries as the only proper ones and demand that all countries comply with them.” Do you

agree or disagree with this statement? Why?
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Arthur Schlesinger Jr., should prove both refreshing and instructive.

As a historian, I confess to a certain amusement when I hear the Judeo-Christian tradition praised
ds the source of our (Western) concemn for human rights. In fact, the great religious ages were
notable for their indifference to human rights in the contemporary sense. They were notorious not
only for acquiescerice in poverty, inequality, exploitation and oppression, but for enthusiastic
justifications of slavery, persecution, abandonment of small children, fortune, genocide.

2.2.3 The East Asian Challenge

The opposition to the UDHR discussed above has gained force in recent years. It is known as the
‘Asian Values Debate’ or the “East Asian Challenge’ because the arguments are mainly put
forward by China, Indonesia, Malaysia, North Korea, Iran and Singapore. In fact, the Bangkok
Meet of the NGOs on the eve of the Vienna Conference, and their Declaration on Human Rights
in 1993, is usually considered to be the beginning of the East Asian challenge.

Extending the debate Prof. Panikkar, a human rights philosopher, argues that the notion of
human rights is a Western concept. Yet he also argues that these human rights are very necessary
for a decent life in the modern world. What he and other scholars believe is that these rights need
to be adopted and adapted to different cultures. Regarding this matter, the Bangkok NGO
Declaration stresses that the world can learn from different cultures and draw lessons from the
humanity of these cultures to deepen respect for (universal) human rights. Different cultures
should be allowed to co-exist and their positive aspects must be respected by all. But, the
Declaration goes on to insist, those cultural practices which go against universally accepted
- human rights, including women'’s rights, must not be tolerated.

As an example of adaptation, the Islamic Council of Europe (London) prepared a document called
the Universal Islamic Declaration of Human Rights (UIDHR). This is based on the values and
principles of the Quran and the Sunnah. Like the UDHR, the UIDHR also recognises the right
to privacy, the right to freedom of movement and residence, the right to use one’s own culture
and the right to freedom of religion. In this context, it is interesting to learn what Mohammed
Kamali gathered from a brief survey. He found that ‘even though Muslim jurists never articulated
a precise definition of human rights, Islamic law was not only cognisant of these rights (kagq)
but it even developed other more comprehensive and precise concepts such as hukkum (order or
legal decisions of God) which subsumed the former.’

Here is a question for you to ponder over:
In the following section you will have the opportunity to learn a little more about ancient

traditions and what they have to say about such humanitarian objectives. (The major points
highlighted below have been taken from Prof. B.K. Roy Burmen’s research.)
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. The rock edicts of Ashoka (in the 3rd century BC) proclaim the emperor’s concern for the
well being of the hill-dwellers. This line of thinking which shows concern for the
disadvantaged people runs through all the ages and has produced bold advocates likg
Jyotiba Phule, Periyar and Ambedkar in the recent years. Manusamhita forbade the king
from misbehaving with the wife of the defeated enemy.

. In various chapters of the Quran, female infanticide has been condemned, and freeing ¢
slave has been praised as an act of great merit. In fact, the Prophet himself had hundred:
of slaves freed and allowed, after conquest, Christians and Jews too pursue their own faith

- In China, Confucius laid the foundation of ethics in social relations. Chinese cultura
traditions emphasized the importance of living together with di gnity and happiness.

. Ancient Roman laws required minimum ‘horror of the sword’ to be used to conquer enemy
Christian churches in early ddys ‘prohibited the use of cross-bow in war as it was deadly
and odious to god’

. In tribal societies, even today, rape of women is unheard of.
2.2.4 Use and Misuse of Culture Relativism

Let us now go back to the cultural relativists. There is one important aspect of the issue that we
have not yet discussed. Can this argument be misused by people for their own ends? For instance
if we are talking of Asian values, who was upholding these values when the Chinese governmen
shot down hundreds of students demonstrating for democratic rights in Beijing? Were the student:
less Chinese than the rulers? Often ruling classes indulge in their power games under the guist
of culture. People in power use the cultural-relativism argument to justify political repression anc
restriction of rights.

Of course, this is not always so. In Japan the people choose to exercise their political rights
‘according to their culture, and opt for a one-party system without any force by the governmen
or by law.

It should now be clear that there are various dimensions of cultural relativism and for a bette
understanding deserves close examination. Here is a question that may help you to do so.

2.2.5 How Universal are Human Rights?

So far, we have discussed examples of how people of various cultures who do not accept the
UDHR definitions protect certain rights in their own way. The question now arises whether the
countries that do accept the concept and history of human rights, as given in the UDHR, follow
them in practice. This is what we shall consider in the next section. But before that let us try tc
answer the question asked in the title of this unit: Are human rights universal?

The answer without doubt is yes. Nevertheless, the following factors and implications should b¢
noted:

Both the UN sponsored international conferences on Human Rights at Tehran (1968) and a
Vienna (1993) have underlined the universality of the human rights. The Vienna Declaration
coming after 25 years, represents a global consensus on the nature of human rights. This is ar
agreed opinion of the world. '
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The first paragraph of the Vienna Declaration states without ambiguity: ‘The universal nature
of these rights and freedoms is beyond question.’

‘The whole of the fifth paragraph is devoted to this question which, in the words of the
Declaration, states:

All human rights are universal, indivisible and interdependent and interrelated. The
international community must treat human rights globally in a fair and equal manner, on
the same footing, and with the same emphasis. While the significance of national and
regional particularities and various historical, cultural and religious backgrounds must be
borne in mind, it is the duty of states, regardless of their political, economic and cultural
systems, to promote and protect all human rights and fundamental freedoms.

These provisions of the Vienna Declaration lead to the following conclusions:
* They state once and for all that dignity is the common basis of all human rights.

L They proclaim the universal character of those rights.

e  However, important to note is a need for taking note of national and regional peculiarities
and of various historical, cultural and religious heritages as we accept the universal nature
of the human rights.

2.3 UNIVERSALITY IN PRACTICE

In 1998, the world celebrated 50 years of the UDHR. Many conferences and campaigns were
organised. Most nations passed resclutions to improve the conditions of people in their country
and to help people get their basic civil, political and economic rights. But how much of this is
actually practised?

Let us look at our own country first. India passed the Protection of Human Rights Act in 1993.
In spite of this and the fact that India has signed the IBR, people of a particular caste or religious
community in India are being killed by people of other groups. Almost every week you can read
about such incidents in the newspapers. We leave it to you to decide whether the government has
done much to prevent them.

What can a country, especially one that has signed the ICCPR or the ICESCR, do to make these
universal rights availabe to its people? The economic rights, of course, would depend on the
resources that a nation can muster. But what about the civil and political rights? According to the
Vienna Declaration, poverty and backwardness cannot be offered as reasons for not subscribing
to the universal nature of human rights.

Check Your Progress 2

1)  Ramesh is a police constable. His superior in the police station orders him to thrash a thief
soundly. He fecls bad about it, but follows the orders given to him. Does he follow orders
because his culture teaches him to do so? How would you react if you were in Ramesh's
place, and why?

.................................................................................................................

...................................................................................................................
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2)  Can you give an example of a custom from your culture which should not be tolerated
according to the Bangkok NGO Declaration?

.................................................................................................................

------------------------------------------------------------------------------------------------------------------

3) Indiais one nation that consists of several cultures. How should the government enact laws
so that the different cultures could adapt human rights to their situations? Take specific
laws and cultures of some different regions to illustrate your answer.

P R R R I Rl L R R R Ry e A R AR R Ll bl et

...................................................................................................................

4)  Poland is part of the European Union. The Union wanted to help Polish women who were
trying to escape domestic violence by providing them with shelters. The Polish Minister for
Family Welfare blocked this move, saying tha: giving this help could encourage family
break-ups! Discuss this situation in the context of the practice of human rights.

...............................................................................................................
................................................................................................................

.................................................................................................................

You are now aware that there are many cultures which, under the guise of tradition, violate basic
human rights. But such practices are not restricted to ‘traditional’ societies alone. Even the so-
called liberal and developed Western societies are not completely blameless. Switzerland did not
‘grant women the right to vote until 1971. The United States formally and legally started trying
to integrate the Afro-Americans into mainstream society only since 1964. Extremist groups like
the Ku Klux Klan, infamous for behaving violent towards the Afro-Americans in Southern States
of America, are still active. Most countries that have signed the UDHR allow capital punishmen
to be given for certain crimes.

It is now time for you to consider other violations of basic rights.

From the preceding discussion you may have got the impression that human rights is more talk
and less or no action. Fortunately, this is not true. Much effort is being made, as you will see
while studying this course as well as by observing and reflecting on events around you and the
globe.

Nevertheless, we do need to see what more can be done, particularly in our own cultural context.
The next question should help you focus more clearly on this issue.

Check Your Progress 3

1)  List one instance each of social, political and economic human rights abuse being done in
our country. (Note that India has signed the IBR.)

-----------------------------------------------------------------------------------------------------------------
...................................................................................................................

T o e R L S e R TR R R R R e e R A L R R R RS R it Pttt e oS

2) ‘India believes in freedom of expression, but many Indians do not.” Give instances to

.................................................................................................................
.................................................................................................................

..................................................................................................................
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3}  The UDHR says that it is a human’s right to move frecly between nations. Then why docs
every country in the world have restrictive immigration laws?

......................................................................................................................

4)  List 5 things that you can do to improve the human rights record o_f your home,

P R R A e o R e e B ety A R S T e T B e NP e T S e B R e e

....................................................................................................................

We can look at the culture relative argument thusly:

Human rights represent an emerging modern phenornenon, a continuing struggle to fulfil a
universal aspiration arising largely from innate human values. These values are (i) respect for
human d:gmty, and (ii) an awareness that we all belong to the human species without discrimination
or exclusion.

But we cannot forget that human society is a composite whole made up of diverse cultures and
communities. Univmahty of human rights must, therefore, take into account the cultural
differences of human society. However, such cultural peculiarities are neither absolute nor static.
It is not surprising, therefore, that international law and behaviour are increasingly recognizing
the importance of the struggles for protection and promotion of human rights all over the world.

24 LET US SUM UP

In this unit, we have made the following points about the practice of human rights:

1.  When it is said that human rights are universal in character, it means that they should be
applied throughout the world. ; '

2. We need to anchor any discussion and understanding of human rights within the tradition
of the people concerned. As the noted Islamic scholar Abdullah Ahmed An-Naim says,
a group needs to take the International Bill of Rights as the point of reference, go back to
its traditions and try to adapt the ‘existing human rights standards’ in reference to those
trad!tmns

3. The cultural difference in defining what basic human rights are can be used positively or
misused.

4. Even developed nations, on whose philosophical and political beliefs the UDHR has been
framed, do not have a clean record of upholding human rights.

5 Human rights are universal. They, however, become meaningful in the course of recognizing
cultural peculiarities to the extent thait they express universal aspirations for humian dlgmty
and do not seek to impose their versions on others.
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2.5 KEY WORDS

Universal which is applied throughout the world.

Cultural relativism  the principle that argues that human rights are based on western values.

Holistic one who believes that the fundamental principle of the universe is the
creation of wholes, or complete systems.

Circumcision the act of cutting off the foreskin.

East Asian Challenge so known because the arguments are mainly put forward by China,

Indonesia, Malaysia, North Korea, Iran and Singapore.

2.6 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1}

2)

3)

4

‘Mitakshara’ and ‘Ddyabhaga are two (major) legal doctrines which have governed
property inheritance practice in India. Though they are dated around 12th century AD, their
influence can be noticed in actual practice even today.

~According to these doctrines, a daughter cannot be a coparcener (a joint heir with her

brother/s) in ancestral wealth. This discrimination in property rights continues despite the
contrary provisions of the Hindu Succession Act of 1956 which enables sons and daughters
to enjoy equal inheritance rights. The proverbial gap between the *written words and the
actual practice’ is the basis for growing gender inequalities in the country.’ Some states
(Kerala, Andhra Pradesh, Tamil Nadu, Maharashtra and Karnataka) have introduced
progressive amendments to check this social evil, but denial of equal rights to Hindu
women in property inheritance is rampant. It is a major source of related human rights
violations of women and girl-children in traditional family set-ups.

The above case is one example. Other areas where social customs and practices conflict
with the fundamental rights given in the Indian Constitution are untouchability, child
labour, varied forms of gender inequalities, etc. Choose one area and develop the argument
to show the contrast.

Most Asian cultures, as well as non-Asian ones, seek to promote moral education which
embeds human rights education. These precepts teach love for humanity based on trust and
innate goodness. The basic objective is the betterment of humanity. In so far as they are
not based on dogmas and doctrines, every religion also aims towards this goal. Moral
education and religious education seek to introduce learners to moral principles and ideals
“which are alien to none and native to entire humanity’. They in tumn are formalized into
ertain codes of conduct which have been incorporated into tribal and societal law.

Analyse your belief system and check for yourself whether some beliefs are not conversant

with the humanitarian principle noted above. It is possible that some beliefs do nof really
agree and in these cascs, one can afford to be flexible iin adhering, to them. Some cultures
1may condone the practice(s) of slavery, torture, bonded labour, pol ygamy, Saii, dowry, etc;
but would 'you support those traclitions even if they are yours?

"The guiding code of conduct of rnost cultunss/tradition:s are the mioral/religious principles
of love, muitual trust aind co-exisitence. It is therefore imperative ‘that we fol low the tenet
“live and leit live,” only making sure that all people enjoy human dignity. As Sir Arthur
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Schlesinger Jr points out, no culture (or religion, for that matter) is inherently superior to
others.

Check Your Progress 2

1)

2)

3)

b)

4)

There should actually be no dilenima involved here; any ‘torture’ or ‘degrading punishment’
is a clear denial of human right whatever the social customs or professional culture may
be.

The following path-breaking decision was made in the case of Filartiga Vs Pena in which
a US court ruled against a military commander (Pen-Irala) for torturing and murdering a

-high school student (J. Filartiga) in Paraguay;

*Official torture is now prohibited. by the law of nations. This prohibition is clear and
unambiguous and admits no distinction between treatment of aliens and citizens. This
prohibition has become part of customary international law, as evidenced and defined by
the Universal Declaration of Human Rights.’

According to the ‘Filartiga principle’ which evolved out of the above decision and has
been sanctified by worldwide practice, torture is universally prohibited in all circumstances,

Some common examples belong to practices which affect dignity of women. To note a few:
dowry, denial of education, lower wages, discrimination on basis of gender, etc.

Here again, the dilemma (between the nation-state and the composing cultures) can best be
resolved through the following means:

Drive out (through a.ruthless process, if need be) all those dogmas and doctrines which
promote sectarian demands, while at the same time;

Remain respectful to, and create space, if needed, for accommodation of free social and
cultural practices, by struggling social groups.

In a more unitary than a federal set up like ours, rigidities at the centre may have to bow
to the pressures of humanitarian forces and establish minimum standards and social security
necessary for the people to enjoy their basic human rights. In an economically weak natien
like ours, socio-economic and cultural rights are as, if not more, important than civil and -
political rights. Human miseries are caused more by poverty, unemployment and various
other social maladies like communalism, caste violence, etc than by political repression and
authoritarian misrule, though both are inter-connected and inter-dependent, as can be
testified by evidences from developing countries.

. Hint: Women here are victims of domestic violence, their dignity compromised, free space

(to exercise their right) denied to them owing to ‘societal’ violence. The European Union
offers. to provide help. Is this development not more welcome than the decision of a
Minister (who is an influential product of that same society responsible.for generatioh of
violence) to block the move on the grounds of breaking up of a traditional institution like
a family? While the family is the foundational building-block of society, if this traditional
institution is exposed to negative pressures, the responsibility for such a situation as well
as the need to rectify it belongs to the political rulers.
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Check Your Progress 3

)

2)

3)
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Social: Family and domestic violence
Political: Forcibly preventing voters from casting their ballots
Economic: Protection against unemployment

Human rights violations in this sector of ‘freedom of expression’ have a vast range and
variety. It begins with one’s family and school where opinion-sharing on an equal basis of
participation is seldom encouraged. At the other end, global flow of information is highly
one-way, mostly from the North to South. Many of us in the developing and dependent
countries may be using information manufactured elsewhere. More direct cases can be
found in press censorship imposed by the political class as well as the press owners. India’s
National Emergency of 1975 is notorious for gagging the press.

To the extent that this statement is true, one can say that states are sovereign and they fcel
more concermned about their own people and national groups than for the international
community. But countries with vast natural resources and less population are more lax on
immigration e.g. Australia, Canada, etc. This, however, is not a direct indicator of these
countrics becoming more international than riational. Truth lies in the unpleasant phenomenon
that trade and economic development occupy distinctly top priority over the shibboleths of
human rights, as can be seen in the trade relations of the USA with Peoples’ Republic of
China. Many, therefore, have been complaining, and rightly, that human rights has become
a convenient plank for foreign policy (see section 4 of Unit 1 for further discussion).

In inter-active behaviour,
no recourse to repression of opinion, particularly of women folk and girl-children

respect differences of opinion
no beating of women, children or servant (s)

no engagement of domestic help, certainly not of child labour

respect for the elderly members.
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3.0 OBJECTIVES

After studying this unit, you should able to :
® leam the developments in the international relations in the background of which the World
- Conference on Human Rights took place at Vienna, in 1993;

e know various provisions of the Vienna Declaration and Programme of Action which
represented a consensus reached at the global level;

® appreciate limitations of this global endeavour; and

o clarify for yourself, distinct contributions of the World Congress to the promotion of the
cause of human rights.

3.1 INTRODUCTION

In the earlier units you read about what human rights are. We looked at several examples and
found how difficult it is to ensure that people are allewed to live with these rights. You would
have cited examnples of violations in different cultures. 'You wouldi also have thought about
vmomwmmwh:chihebaucnghumbemmadmhumhmngs.nmmmghthaw seen,
the problem of ensuring human rights is common to all cultures, all nations, all societies. ‘So, it
scems reasonablle to expect that all the nations in the world. unite together to take: some conimon
action and solve: this problem. This unit looks al: the outcorne of the foremost wiorld strategy for

a global consensus on hunnan rights.

AECHED/26



3.2 THE NEED TO THINK AND ACT

Read the following poems a'ad try to understand:

Poem I

Am I a bonded labourer ?

Am I to be sold daily

Only for this house ?

Work, work and more werk

From moming till night

Tell me,

Is there nothing else

To life ?

(From “Dilemma” by Bidyut Prabha, translated from Oriya by S. Mohanty),

Poem II
The sweetest
And best
Of all symphonies is not
gs of mehfil
Nor the streams
Which flovs through hills
And seas
Nor through cuckoo
It’s the symphony of laughter
Anywhers, of everyone
Fetters and shackles of the wrist
This is the symphony of those fetters and shackles
Breaking down.

(“The Joy of Freedom” from “Child labour in India” by Lakshmidhar Mishra)

The strong feeling of pain and despair expressed in Poem I above is common to all the groups
of the under-privileged. There is a sense of deep frustration. People ask thémselves and others if
there is any hope, if anyone will act to build a better society. All these voices, over a period of
centuries have made an impact (slowly though) on national and intemational bodies.

Do you hear the sound of “fetters and shackles” breaking down in Poem II? There is hope. There
is joy of freedom waiting in the wings for everyone of us. We only need to act. There are Human

3.3 THE WORLD CONGRESS

After the Second World War, international relations followed the logic of power poliﬁcs,tTh
was the age of Cold War and the world was divided into two major blocs, One group of countries
was allied to the United States. While the other block was allied to the USSR Both USA and
USSR wsere regarded as super powers and were competing for dominanice in ¢ = i 2 ational
arena. This was a divided initernational system, described as bi-polar, and a large number of
countries of the developing world did not want to align themselves either with the USA or the
USSR. They wished to retain their independence. They remained nom-aligned, and formed
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themselves into Non-aligned Movement (NAM). As you know, India is a leading member of the
NAM. '

One of the major international devciopments of the 90’s was the collapse of the Soviet Union,
afler which, the world became dominated by a single centre of power, namely the United States
of America. The world now became ‘unipolar’. As the competition for hegemony was over, the
way now opened for contemplating other issues of global interest and concern. It was in this
context that the need to promote awareness about human rights, and effective mechanisms for
their implementation were felt necessary. Human Rights thus came to occupy a prominent place
in the international agenda.

The first World Conference on Human Rights was held in Tehran in 1968. Though the Tehran
Conference affirmed the principles contained in the Universal Declaration of Human Rights, 1948
(about which we read in the previous units), it was not until World Conference on Human Rights
at Vienna in 1993 that human rights assumed an authoritative meaning and force of implementation,
A World Plan of Action was prepared. The VIENNA DECLARATION AND PROGRAMME OF
ACTION (VDPA), as it was called, represented the outcome of a grand consensus among some
7000 participants including government delegates, NGOs, journalists, scholars, women and
children’s groups. They met in Vienna from 14 to 25 June, 1993 to (i) assess the progress made
since the adoption of UDHR in 1948, and (ii) to explore ways of improving human rights
conditions everywhere and for all,

-3.3.1 Significance of the VDPA
The significance of the VDPA derives from the following features which have characterized it:

a)  Representatives of /7] governments signed the agreement which included nearly alll the UN
members; no voting was required, which reflected a grand consensus of the international
community on the nature, content, scope and importance of human rights.

b) The VDPA is now the most current statement on human rights by the international
community. The countries which participated “hold some 99 percent of the wo:!d 5
population and include virtually every race, culture, rellg:on and political system in
existence at this time on the planet.”

c)  For the first time in the United Nations’ history, “NGOs (about 1300) held activities parallel
to the World Conference at the Conference site itself. Another milestone was reached when
the results of the NGO Forum were presented in the form of a report — All Human Rights
Jor All — were presented in a formal meeting of the Drafting Committee.

3.4 PREPARATORY WORK FOR WORLD CONGRESS

At the end of the Cold War, the General Assembly called, in 1989, for a world meeting “to

consider afresh the full range of urgent human rights concems”. Vienna Congress was thus
preceded by a negotiating process which involved efforts to create a consensus on contentious
issues relating to human rights, A link was perceived between development and democracy.
Similarly, inter-dependence between economic, social and cultural rights, and the civil and
political rights was emphasized. The preparatory activities before the Conference were undertaken
to frame an agenda for the final Plan of Action. The United Nations established a Preparatory
Committee coordinating these activities and reconciling opposed points of view. Three large
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preparatory meetings were held in different regions of the world: at Tunis (Africa) in 1992, San
Jose (Latin America) in 1993 and Bangkok (Thailand) in 1993.

At these region level meetings particularly in Bangkok, the ideas-of universality and indivisibility
attached to human rights standards opened up a Pandora’s box. So far the trend had bean to hold
individual freedom above collective good, rights above duties, self-interest above social
responsibility., and civil and political rights above economic and social rights. Now it became the
prime focus of an international debate. In the Bangkok meeting the problem was identified, as
diverse views on human rights were expressed reflecting cultural, religious and historic specificitics.
The debate that was aptly summed up by the Iranian Deputy Foreign Minister: “to enhance the
universality of human rights and relevant instruments it is imperative to be cognisant of the
cultural diversitu of the human family and respect the values of various cultures. This would
provide the best ~ itee for their universal observance.”

The issues at stake and the significance of the Vienna Congress were in every way exceptional.
They represented new points of departure from the set definition of human rights. At the same
time, they provided the opportunity to reaffirm the equality and interdependence of all Fuman
rights. The preparatory meetings examined the issue of human rights with the following q .tions
in mind -

1) What sort of progress has been made in the field of human rights since 1948?

2) What are the obstacles and how are they to be overcome?

3) How can the implementation of human rights be improved?

4) How effective are the methods and mechanisms established by the UN?

5) What financial resources should be allocated for UN action to promote human rights?

Finally, it examined the issue of link between development and the enjoyment of social, cultural,
civil and political rights.

3.4.1 Guiding Principles of the Vienna Congress

The guiding principle behind the efforts of the Vienna Congress was that human rights constituted
“quint-essential values” of the human commuynity. These words were used by Boutros Boutros-
Ghali in his opening address to the Conference. According to him, such a definition of human
rights should be subject to three important principles .viz., universality, guarantees and
democratization.

(i)  Universality — All human societies show concern for the value of human life. They show
~ aconcern for truth, and esteem the values of cooperation, common godd, obligation, and
justice-seeking among the members in a specific group. Universality is the basic moral
requirement to evaluate human rights standards. As UN Secretary, General Kofi Annan

said:

“You do not need to explain the meaning of human rights toan Asian mother or an
African father whose son or daughter has been tortured or kilied. They understand it
~ tragically — far better than we ever'will. What they need, and what we must offer,
is a vision of human rights that is foreign to no one and native to all.”

Though it is true that human rights are a product of a particular history and people keep

adding their rich perspectives to this treasure trove of humanity, few will disagree with
famous Amrican educationist, Prof. I.L. Kandel: '
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AL There is no national culture which does not owe far more than is usually
admitted to the influence of cultural heritage of man of all races and of all ages, It
is upon this foundation that the true concept of humanism as an end in education can
be developed.”

As the General assembly has proclaimed, UDHR represents “a common standard of
achievement for all peoples and all nations.”

(ii) ~ Guarantees — All efforts to safeguard human rights will remain a dead letter unless there
are guarantees against their frequent violations. Human Rights should therefore be covered
by effective mechanisms and procedures to guarantee and protect them.

(iii) Democratization - Democracy within states and within the community of states is a true
guarantee of human rights. It is through democracy that rights of individuals and groups are
reconciled. This is because in a democracy everyone is free to act according to their choice.
This freedom, however, is not unlimited; it is based on respect for the freedom of others
in an equal measure. In this sense, it incorporates the core principle of universality of
human rights and guarantees human rights too.

These three principles are inter-related and add force to the idea of human rights.
3.4.2 Implementing the plan

With the promotion and protection of human rights as its main consideration, the Vienna
Congress afforded a unique opportunity to carry out comprehensive analysis of the international
human rights system, allowing a fuller observance of those rights. The Congress, prominently
recognised that all human rights derive from the human beings. Therefore, all human beings
should actively participate in the realization of their basic rights. This should be done without any
discrimination on the basis of race, sex, language or religion. The Congress expressed deep
concern over various forms of discrimination ‘and violence to which women all over the world
are subjected. The member-nations expressed their determination to cooperate with each other to
achieve progress in securing human rights. They also agreed to respect the value and diversity
of their cultures and identities. The Congress took into account the declarations adopted by the
three regional meetings at Tunis, San Jose and Bangkok as well as the suggestions made by Inter-
Governmental Organizations (IGOs) and Non-Governmental Organizations (NGOs) with regard
to human rights.

Check Your Progress 1

...........................

T R e L E L Ry L]
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4)  Identify True (T) and False (F) :
i) Post-cold war World came to be characterized as ‘unipolar’.
ii) - For the first time in the UN history, NGOs participated in the formal proceedines of.
the World Conference on Human Rights, :
i)  Each state and its people have a separate set of human rights to observe,
iv) It is through democracy that rights of individuals and groups are reconciled.

Now, we shall take up a detailed study of the Vienna Declaration, which proved a milestone in
the history of the human rights achievements. We will have a close look at the salient features
of the Vienna Declaration and consider how effective it has been in improving the human rights
situation.

3.5 VIENNA DECLARATION"

The Congress sought the attention of the member nations to the realities of our time and the
challenge before humanity, and asked them to rededicate themselves to the global task of
protecting and promoting Human Rights.

As a step forw&d in this direction, the Congress adopted the Vienna Declaration and Programme
of Action (VDPA). This Declaration is divided into two parts:

3.5.1 Partl

Part [ of the Vienna Declaration incorporates a comprehensive Plan of Action (VDPA). It
provides answers to many of the questions raised during the preparatory meetings. It effectively
deals with the controversy over the right to development by proclaiming it to be an integral part
of fundamental human rights (Article 10). Furthermore, it secks to resolve the contentious issue
of primacy in relation to economic, social, cultural rights on the one hand, and civil, and political
rights on the other by anchoring the issue around development. The member states agreed to work
together to remove the obstacles to development and to create a favorable economic environment
at the international level. The World Congress called upon the international community to refrain
from employing human rights as a tool for applying political pressure or creating obstacles in
trade relations among states (Article 31). These factors helped remove doubts regarding human
rights being essentially a western ploy or construct. The Plan deals with the progress made in the
field of human rights since 1948 by re-examining the issues involved in the present day context.
It also expands upon the issues included in the UN Charter, by incorporating new issues related
to indigenous people, right to development, the linkage between democracy and development
(Article 8), recognition of universality, interdependence and inter-relatedness of human rights
(Article 5), definition of situations amounting to violation of human rights (Article 30). The
Programme of Action was taken up as a continuing effort in the direction of human rights since
the ratification of the UN Charter in 1948.

352 PartlI

The second and the concluding part of the VDPA is basically concerned with the establishment
of methods and mechanisms by the UN to promote human rights observance. It is broadly divided
into five sections:

(i) Increased Coordination on Human Rights within the UN system

All the UN organs and specialized agencies engaged in Human Rights activities are urged to
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cooperate in order to strengthen rationalize and streamline their work. The World Congress on
Human Rights stresses the importance of strengthening the UN Centre for Human Rights because
it is crucial in coordinating system-wide attention for Human Rights. The Centre should, in
particular, organize meetings at least once a year, and these must be open to all member states.
The Centre for Human Rights should be provided sufficient human, financial and other resources
so that it may carry out these activities ¢fficiently. In order that a concerted effort be made to
encourage universal acceptance of international Human Rights treaties, the World Congress also
proposed the establishment of a UNHCHR (UN High Commissioner for Human Rights).

(i) Equality, Dignity and Toelerance

UN organs and agencies should strengthen their efforts to implement a programme of action to
combat racial discrimination, persecution of minorities, intolerance towards indigenous people in
society, and the poor condition of migrant workers. Violence and discrimination against women
in private and public life, disregard for the rights of the child, torture in times of internal and
international conflict, and barriers in ensuring the rights for disabled persons should be their other
targets. The World Congress urged all governments to develop strong policies. They were asked
to take recourse to penal measures and establish national institutions to combat such phenomena.
The World Congress welcomed the decision of the Gommission on Human Rights to appoint a
Special Rapporteur to deal with such cases. The Conference also invited all the states to put into
practice the provisions of the declaration on Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief (1981).

(ii)  Cooperation, Development and Strengthening of Human Rights

The World Congress on Human Rights gave priority. to national and international action to
promote democracy, development and Human Rights. Upon request from the interested
governments, assistance should be provided by the Centre for Human Rights to national projects.
These should be utilised for conducting free and fair elections, strengthening rule of law,
promotion of justice, securing effective participation of the people in the decision-making
processes, and training of lawyers, judges and security forces in Human Rights. In tune with the
stress on right to development as a Human Right at the World Congress, the Commission on
Human Rights appointed a Working Group. The group was assigned to formulate effective
measures to eliminate obstacles in the realization of the Declaration on the Right to Development.
The role of the NGO’s and other grass-root organizations in cooperation with governments to
focus on the importance of development was recognized at the Conference. All actors in the field
of development were urged to uphold and promote the mutually reinforcing inter-relationship
between development, democracy and Human Rights.

(iv) Human Rights Education

Human rights education, training and public information dissemination are considered essential
for achieving harmonious relations among communities, and fostering mutual understanding and
peace. For this, a two-pronged strategy has been advised viz., (a) widest human rights education
and (b) dissemination of public information. This should help foster a culture of human rights.
States must see that subjects such as human rights, humanitarian laws, democracy, rule of law,
tolerance and peace are included in the curricula of all learning institutions in the formal and non-
formal settings. '

(v) Implementation and Monitoring Methods

The World Congress on Human Rights underlined the importance of preserving and strengthening
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the system of special procedures, rapporteurs, representatives, experts and working groups of the
Commission on Human Rights. This would enable them to promote human rights throughout the
world. Their work should be systematized through periodic meetings. The UN should assume a
more active role in ensuring full respect for international humanitarian law in all situations, in
accordance with the principles of the Charter of UN. There must also be a concerted effort to
ensure recognition of economic, social and cultural rights at the national, regional and intemational
levels. While framing legislations at home, all governments should incorporate standards of
international human rights instruments. They should strengthen national structures, institutions
and organs of society, which act to promote and safeguard human rights.

Now, we shall consider the developments in the afiermath of the World Congress. Let us sce how
the fruits of such combined efforts of different nations are being exploited by the world
community. We will also look into the various implications of the Congress. So, let us proceed.

E Check Your Progress 2

I} Identify the sheet anchor of the Vienna Declaration:
i) Right to Development.
i)  Indivisibility of Human Rights.
ii) - Universality of Human Rights.
iv)  All the above.

2)  Which of the following is False:
i) Al Human Rights are for all.
1)  Human rights are inter-dependent but hicrarchical,
ii}) The Vienna Congress recommended for UNHCR.
iv) Statc Governments should see that domestic laws conform to the standards' of
international human rights instruments.

3)  Write three specific reccommendations from Part I, and three from Part I of the VDPA.

...................................
-----------------------------------------------------------------------------

3.6 -FOLLOW-UP TO THE WORLD CONGRESS ON HUMAN
RIGHTS

As a follow-up to the Congress, special attention was recommended for assessing the progress

towards the goal of universal acceptance of international human rights treaties and protocols

framed by the UN. The General Assembly, the Commission on Human Rights and other UN
organs related fo human rights should implement the recommendations of the Conference

immediately. The Vienna Declaration also called for proclaiming a UN decade for Human Rights.

The World Congress further recommended that the Commission of Human Rights should

annually review progress made towards universal observance of human rights.

On 25* June 1993, the representatives of 171 states unanimously adopted by consensus, the
Vienna Declaration and Programme of Action of the World Congress on Human Rights, thus
successfully closing the 2-week World Congress. It presented to the international community a
common plan for strengthening of human rights work around the world. It also marked the
culmination of a long process of review and debate over the status of Human Rights in the world.
The Vienna Declaration makes concrete recommendations for strengthening the monitoring
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capacity of the UN system. As per its suggestions, a High Commissioner for Human Rights was
appointed by the General Assembly on 20* December, 1993. Mr. Jose Ayala Lasso was
nominated by the Secretary General for the post (currently, Mary Robinson, former Prime
Minister of Ireland is the High Commissioner). Similarly, the decade 1995-2004 was proclaimed
as the UN Decade for Human Rights Education.

The Congress made an important beginning towards reconciliation of ideological confrontation
between the developed nations and the developing ones over Human Rights. It sought to steer a
way out of the conflict, leading towards a common commitment to a single standard of human
rights. Also, the Congress succeeded in making the developed nations agree and accept that the
people of the majority of the developing nations have a right to development. They also conceded
that guarantees of basic economic and social rights are necessary if respect for civil and political
rights is to be ensured. The developing countries too agreed that the pursuit of development
requires a democratic society with its entire population of both men and women fully participating
in making decisions affecting their lives.

While the most optimistic outcome of the Congress was in the strengthening of the idea of
universality of human rights, it was also based on an uneasy consensus on core human rights
principles. The Asian Countries contended that the idea of human rights was not a universal one
but a developed world construct. The developed countries, it was feared, were using human rights
to achieve global economic dominance over the poorer countries. The Vienna Declaration,
however, failed in eliciting cffective commitments from the opposing sides.

The attack on universalism of human rights by most participants was based on the argument that
the world is made up of so many diverse cultures that common global standards of human rights
are not possible. The most effective counter to this argument came from the NGO’s. The World
Congress was preceded by a three-day meeting of representatives from over 1,300 NGO’s at
Bangkok. While making country-specific interventions, it discussed several of issues of special
interest, The aim was to formulate a common platform on them. However, NGO’s were given
only limited access to the all-important drafting of the Vienna Declaration. They were not allowed
proper involvement in the World Congress. Consequently, the fundamental principle of universality
of human rights as mentioned in the Declaration remained weak.

One of the most successful events of the NGO forum were the activities by the Women Global
Network. It was a part of the highly organized women’s lobby which was able to achieve tangible
results by integrating women’s concerns into all-UN operations. It called for strengthening of the
Convention on Elimination of All Forms of Discrimination against Women (CEDAW).

The Congress was positive as far as the rights of women and children were concerned. It also
marked the presence and participation of a large number of NGO’s working for the promotion
and protection of human rights. Another high point of the World Congress was that the number
of states endorsing the Vienna Declaration was three times and more as compared to the tally of
just over 50 states which were party to the UDHR in 1948. Also the principle of consensus
followed in the decision-making process made it possible to accommodate (to a large extent)
pluralistic perspectives on human rights in the Declaration.

Now that you have gone through the whole Unit and also attempted the CYPs, you must have
a clear idea of the VDPA - its salient features, and the merits and demerits. You are now expected
to be well-versed in the workings of the World Congress, and the developments coming in the
aftermath of it. Here, we are giving a brief summary for your convenience. so that the whole
concept is refreshed for you.
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E:heck Your Progress 4

] Altcmpt a mtlcal assessment of the Vienna Declaration.

.....................................................................................
.............
...............

.........................................................................................
..........................

2)  Identify any threc concrete achievements of the World Conjress.

A e R e e e E RS PR R R R R R R LT R L ER AR A DAL R S P AR Rt il bt
.............................

3 Which onc of the following statements is correct?
i) Universality of human rights is beyond question.
i) Mary Robinson is currently the UN High Commissioner for Human Rights.

iit)  The number of states which sigrivd Vienna Declaration was three times and more than

the figurc for UDHR.
iv) - All ihe above.

3.7 LET US SUM UP

It is crucial to recognize that the contents of an internationally acceptable set of human rights have
been finalized and reconfirmed at Vienna. Let us briefly outline the seminal features of this

package:

1)  The universal nature of human rights and freedom is beyond question.
The dissident Asian countries (China, Indenesia, Malaysia, Iran, North Korea but not India)
could temper their opposition despite their acceptance of the human rights as universal. The
Western Countries on the other hand, formally accepted the validity of economic and social
rights and the right to development ( standard demand of the developing countries till now).
The civil and political rights were already represented as the quintessence of human rights
by the developed countries.

2)  The human rights as internationally declared and pledged to, by most of the countries do
not admit of any hierarchy among them and, as such, are indivisible and inter-dependent.

3) -Similarly, a new linkage has also been forged. According to the Declaration, “Democracy,
development and respect for human rights and fundamental freedoms are inter-dependent
and mutually reinforcing.” An important new implication is: effective democratic practice
and development planning are not possible without human rights observance.

4)  The right of the international community to be concerned with human rights practices
in any country is now firmly stated. This made a big dent on the exclusive domestic
jurisdiction of the state as embodied in the legal norm of state sovereignty.

5)  States are now internationally accountable for domestic violence involving women and
other societal violations like racism, ethnic cleansing, xenophobia, and others.
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7

i aration called upon the international community and the national governments to
wbilize instir  alized efforts to eradicate illiteracy and propagate human rights education
and dissemina .on, Foliowing the World Conference recommendations, the UN Decade for
Human Rights Education (1995-2004) was proclaimed ending years of long debate,
Appointment of the High Commissioner for Human Rights was finally approved and made,
The High Commissioner has the overall (system-widc) responsibility for the UN human
rights programmes.

Latest is: UN General Assembly adopted in 1996, a medium term plan for 1998-2001.
Under this plan, the UN human rights programme would develop a strategy for
implementation of Vienna Declaration by various UN agencies, human rights treaty bodies
financial and development institutions, NGOs etc. One important evidence of further
progress in this direction is the January 1998 policy document titled “integrating Human
Rights with sustainable Human Development — a UNDP Policy Document”, This
document outlines plans of the UN Development Programme to integrate human rights into
activitics for fighting poverty, promoting advancement of womern protecting the environment,
and developing the capacity for good governance.

3.8 KEYWORDS

Bi-polar divided between two major powers.
Unipolar concentrating in one power. .
Conseusus agreement in opinion. Unanimity,
Opened up a Pandora’s box brought the evils into open.
Democratisation making democratic. )
Xenophobia morbid dislike of foreigners.

3.9 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check < Uiogress 1
By (1992), San Jose (1993), Bangkok (1993).

2)  Some new points of departure which made understanding of human rights more or less

stable and definite.
3)  Except (iii), all are true,

Check Your Progress 2

1} v

2) i

3)  Refer relevant portions.
Check Your Progress 3

I} Refer to 3.6.

2} Refer to 3.6.
3) v
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4.0 OBJECTIVES

After going through this unit, you should be able to:

e trace the expanding international concern for the individual leading to the passing of the
Universal Declaration of Human Rights;

® describe the United Nations framework for human rights;
® identify the objectives of and the rights enumerated by the UDHR;
® explain the importance of the UDHR.

41 INTRODUCTION

Intenational concern for human rights, welfare and dignity has evolved along with the evolution
of the statc system and with of the process of organising the international system of states.
Throughout history, human civilisation has shown its concern for human rights, even though
powerful groups within each community sought to take benefit of their advantageous positions.
Ancient civilisations such as the Indian have had a more composite view of human welfare, They

thought of the entire world as a single large family and they sought peace and prosperity for all
human beings of the universe.

In the course of time, the world became divided into political states, Each state had its own form
of government such-as monarchy, oligarchy, ctc. In modem states, democratic form of government
has become the norm. Irrespective of the form of government, states claimed sovereignty, that is,
exclusive and supreme power over all individuals, resources and events that take place within its
territory. Hence, it is not surprising that universal human rights which concern all hurnan beings
were not a subject of international law and action. Although some international concern for the
individual has existed since the establishment of the modern state system, human rights emerged
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as a proper subject of international action actually in the years following the Second World War.

In this unit we will first trace the growing international concérn for the individual and the.
“restrictions that they brought to bear on the state actions. Later, we will examine the United

Nations’ framework within which human rights emerged as a legitimate subject of international

action, particularly emphasising the Universal Declaration of Human Rights in 1948, its objectives

and importance.

4.2 INTERNATIONAL CONCERN FOR THE IND1VIDUAL

State sovereignty traditionally meant that individuals were subjects of the state and hence were
of exclusive concern of the state. Each state zealously guarded what it called ‘domestic
jurisdiction; i.e. the authority to decide its own internal affairs. The individual and how she/he
should be governed was an exclusive domain reserved for the state. Another state had no right
to interfere, and if it did, it amounted to intervention, i.e. meddling in the intenal matters of a
sovereign state,

4.2.1 The Beginning

However, this claim of a state to exclusive jurisdiction over its individuals has, slowly, and
imperceptibly, weakened over the past centuries. The Peace of Westphalia of 1648, which
established the modern sovereign state system, itself recognised the need for a principle of
tolerance. It recognised that Catholics and Protestants had their respective freedom of religion.
This was the first recognition of human rights in Europe.

The second instance of international concern for individuals occurred after the Battle of Solferino
in 1859. Although a little known battle in Europe, it resulted in a large number of deaths and the -
wounded. This moved Count Henry Dunant, a Swiss philanthropist, to established the Red Cross
Society. A voluntary organisation, the Red Cross Society worked for the improvement of the
conditions of the sick and the wounded soldiers in the battlefield. Dunant’s Red Cross movement
was able to persuade states to accept some restrictions on war, for the protection and amelioration
of the soldiers who were compelled fo fight in the battles. The first international agreement
containing such restrictions on war was adopted in 1864. These have been revised and expanded
periodically, on the basis of experience of different wars, in 1899, 1907, 1929, 1949 and 1977.
These rules, known as the ‘humanitarian laws applicable in armed conflict,” or just ‘humanitarian '
laws’ provide a code of behaviour for protecting the individuals who are caught in a war either
as soldiers or as innocent civilians.

A third area of state sovereignty that opened up for international regulations was: related to
slavery. The European colonisation of North America, Africa, Asia and Oceania encouraged slave
trade. The colonial powers such as the British and the Portuguese, slowly started recognising the
evils of slavery, and entered into a number of treaties prohibiting slave trade. Although these
attempts to ban slave trade came rather late in the day, they show some international concern
about this evil practice.

A fourth area of slow evolution of international concern for human rights related to colonies. The
spread of European colonialism to the Americas, Africa and Asia in the 16th to 19th centuries
allowed the European colonial powers to exploit colopial temitories for their own benefit. Their
colonial policies, and the manner in which they administered their colonies were all matters of
their domestic jurisdiction. The international community, if it existed outside these powers, hacl
no authority even to show concern over their colonial practices. The League of Nations,
established in 1920 as the first political international organisation with worldwide functions, set
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down an international principle viz., self-determination, and provided a modest institutional
mechanism, paving the way for decolonisation of most of the European colonies. Decolonisation,
however, was finally achieved under the aegis of the United Nations.

4.2.2 Developments in the 20th Century

A fifth area where the state system slowly started loosening its reserved domain was the growing
international concern for minority Yights. The European situation after the First World War clearly
showed that it was necessary to establish a system of international guarantees for protéction of
minority rights. Old empires broke up as a result of the War, and most countries in Europe came
to have sizeable religious, ethnic and linguistic minoritics. To ensure peace among these
countries, it was imperative to establish a web of mutual undertakings by states, and to confer
upon the League of Nations some ‘supervisory' role. These minority treaties in principle
questioned the very nature of the claim of a sovereign state to exclusive jurisdiction over the
individuals within its territory, and legitimised the role of international organisations in seeking
to ensure implementation of international obligations of states to respect minority rights.

Last, but not the least, the establishment of the League: of Nations coincided with the general
acceptance of the idea that international organisations could be utilised to achieve co-ordinated
efforts by states to resolve some of their socio-economic problems. The social and economic
development of a state was and is considered to be within the exclusive domain of that state.
However, the functional organisations such as the Universal Postal Union and International
Telegraph Union had already shown the way for fruitful international co-operation in limited
areas. Also, the destruction caused by the First World War on Europe was devastating by
traditional standards, and required the joint efforts of nations for European reconstruction.
Additionally, the influence of socialist thinkers in Britain and France since the second half of the
-19th century also emphasised the need for the improvement of the lot of the workers in factories.

All these developments led to states authorising and empowering international organizations and
in a small measure also, to take initiatives in the socio-economic fields.

Check Your Progress 1

I. Qutline the six important developments that too place on international level that cc
to the evolution of the concept of hurnan rights.

L B et T
..............................................................................................

...................................................................................................

4.2.3 The Treaty of Versailles

In facty the Treary of Versailles (1919) contained the constitutions of two international organisations,
namely the League of Nations and the International Labour Organisation (the ILO). The ILO,
which still exists alongside the United INations, was set up to promote social justicé for working
people everywhere. It formulates international policies and programmes to help ‘mprove the
working and living conditions of workers, creates international labour standards to serve as
guidelines for the authorities of member states, assists them in implementing these policies and
programmes within their respective territories, and also assists them with technical advice,
training and education in these fields. ILO is a unique international organisation in one respect.
Its constitution requires each of its member states to include in its delegation to the General
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Conference of ILO (i.e. the International Labour Conference) one representative each of the
employers and the workers (besides the two govemment representatives) so that the latter too will
have a direct say in the formulation of ILO policies and programmes. The contribution of ILO
to social welfare leglsiatmn and programmes in various countries including India has been
significant. Almost all of the Inclian legislation on workers’ welfare, such as those rclatmg to
regulation of work in various types of employment, payment of wages, minimum wages, safety
at work, accident compensation, bonus, gratuity, industrial disputes, sickness benefits, matemity
benefits, equality of men and women iu respect of work and pay, regulation and prohibition of
employment of women and children in certain mnmuom and employments, regulations relating
to hazardous work, etc., are all based on conventions (treaties), or international labour standards
developed by ILC since its inception in 1920,

Then, during the late 1930s and throngh the Second World War, there took place a historical
development that ‘shocked the conscience of mankind.’ This was the sustained and naked abuse
of state power over hapless individuals chiefly on racial grounds. Totalitarian governments
emerged in Germany and Italy which shiowed scant respect for the individual. False notions of
Aryan racial superiority drove the Nazi government in Germany into systematically k:limg
thousands of Jews from all territories under its control including the annexed territories. Heinous
crimes were perpetrated on their persons; they were denied even the right to a decent burial.

It was therefore decided to make persons in charge of sovereign authority responsibie for such
large scale violations of human dignity accountable for their actions. The International Military
War Crimes Tribunals set up by the Allied and Associaicd Powers at the end of the war at
Nuremberg in Germany and Tokyo in Japan held trials of a number of major war criminals, and
‘awarded punishments to many of them.

The implications of these international war crimes’ trials have been many. First-and foremost,
they meant that the international community could make persons in authority accountable for
large-scale crimes perpetrated by them against individuals, even by way of exercise of state
authority. Second, humanitarian laws could be enforced, even 'if partially, by victors in a war.
Finally, there has been a growing international concern for the protection of the individuals both
during the times of war as well as during peace, and ihe inteniaiivial organisations are no-longer -
to be barred from inquiring into the treatment of individuals within a sovereign state.

Check Your Progress E_J

In Alpha, an independent country, there is a minority of persons belonging to a particular-
lthglon who are being ill-treated by the majority, which dominates the government. They
are not selected for high positions in the government; social welfare schemes are not
applicable to them, etc, -Beta, another country, finding the policies of the Government of
Alpha discriminatory, raises this question in the Gizneral Assembly of United Nations. The
representative of Alpha state submits before the Assembly that the question of treatment of
minorities is an intérnal, domestic issue and that Beta should not interfere in the internal
affairs of Alpha. What is your opinion on this issue?

------------------------------------------------------------------------------------------------------------------

So far, we have scen ho. the states which loved and lived the concept of domestic jurisdiction
came to recognize: and accept u:e rights of the individuals, over passage of time. Now, we shall
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take up for discussion all those international instruments of human rights which were prepared
under the auspices of the United Nations.

43. THE UNITED NATIONS FRAMEWORK OF HUMAN
RIGHTS

43.1 The Framework under UN Charter

The human history has been witnessing an historical evolution of the interaction between state
sovereignty and the international organizations (catalyzing cooperation on common national
problems of states). It was at this cross-road that a new international organization, the United
Nations, took shape at the end of the Second World War in 1945.

The Allies had already, promised the thick of War, a peace ‘which wil] afford assurance that all
the men in all the lands may live out their lives in freedom from fear and want.” (The Atlantic
Charter, 14 August 1941, signed by the US President and the British Prime Minister.) To them,
the War was ‘to defend life, liberty, independence and religious freedom, and to preserve human
rights and justice in their own lands as well as in other lands.’ (The Declaration of the United
Nations, 1 January 1942, signed by 21 Nations.)

The Charter of the United Nations Orgarisation that finally came into force on 24 October 1945,
for the first time contains elaborate prev.sions on human rights and fundamental freedoms. The
Preamble to the Charter reaffirms ‘faith in fundamental human rights, in the dignity and worth
of the human person, in the equal rights «:f men and women and of nations large and small,” and
the need ‘to promote social progress and better standards of life in larger freedom.” The purposes
of the United Nations include: ‘to achicve international co-operation in solving international
problems of an economic, social, cultural or humanitarian character, and in promoting respect for
human rights and for fundamental freedon1s for all without distinction as to race, sex, language
or religion.’ The United Nations is expected ‘to be a centre for harmonising the actions of nations
in the attainment of these common ends.’

The UN Charter calls upon the General Assembly and the Economic and Social Council
(ECOSOC) to play a comprehensive role in regard to promotion of human rights, for realisation
of the above objectives. The General Assembly is to initiate studies and make recommendations
for the purpose of ‘promoting international co-operation in the economic, social, cultural,
educational and health fields, and assisting in the realisation of human rights and fundamental
freedoms for all without distinction as to race, sex, language or religion.’ The responsibility to
promote ‘universal respect for, and observance of human rights and fundamental freedonns’ is cast
not only on the United Nations (Article 55), but also equally on all member states of the UN
(Article 56). The memiber states have a duty to take joint and separate action in cooper:ition with
the Organization ‘for the realisaition of hunnan rights the world over’ (Article 56).

‘The principal organ of the UN ti> camry out the tasks llaid down under Article 55 of the Charter
is the ECOSOC. A 54-mhember body, ECOOSOC! carries out its mandate by initiating studies,
making reports, or mixking recornmendations to 1he Cieneral Assembly, to member states or to
other relevant intenational organisations, It also prepares draft treaties for submission to the
General Asisembly.

Acting undler Anticle 68, the ECOSOC has set up commissions (that is, special committees) in
economic £ind social fields, and for promotion of hiiman rights. In 1946, the ECOSOC set up the
Commissicn on Humimn Rights t0 carry out all its 1 esponsibilities under the Charter in respect of
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human rights. The Commission consists of 53 member states elected by the ECOSOC. It makes
proposals, recommendations and investigative reports on human rights issues to the General
Assembly through the ECOSOC. It has become an active forum for states, inter-governmental
organisations, and non-governmental organisations (NGOs) to ventilate their concern on human
rights issues, even though the forum is at times exploited for political purposes, as has been the
case with the recent Pakistani complaints on human rights situation in Jammu and Kashmir.

The Commission has 2lso constituted special subcommissions, working groups and reporters on
specific human rights issues. For instance, it established two permanent subcommissions in 1946,
one on the Prevention of Discrimination and the Protection of Minorities and the other on the
Status of Women.

Acting under its general mandate, the General Assembly created in 1993 a post of United Nations
High Commissioner for Human Rights as a senior UN official, with special responsibility for the
human rights activities bf the Uni.ed Nations, under the aegis of the UN Secretary-General. The
first UN High Commissioner for Human Rights was appointed in February 1994,

The Second World War also brought to light a problem closely related to human rights
violations—that of refugees. International concern for the problem of refugees has gathered
momentum, as the problem continues to exist on a large scale, particularly in Africa and Asia.
The Office of the UN High Commissioner for Refugees (UNHCR) was set up in 1971, under a
decision of the General Assembly, to render humanitarian assistance to refugees.

Check Your Progress 3J

. Briefly enumerate irnportant references to Human Rights in the Charter of the United
Nations.

...........................................................

432 A General Perciption of UN’s Role

The General Assembly ancl the ECOSOC, with the issistance of their various subsidiary bodies,
have sought to serve humin rights objectives of' tte United Nations in many ways. These are,
howe:ver, organ:s with merely recommendatory powers, i.e. their decisions are not binding on
member states. Neverthele:ss, these organisations. perform irnportant functions.

First, and perhaj>s most imjportantly, these bodies evolve inte'rnational policies relating to human
rights standards. They help evolve internationdly acceptable norms of human rights. This is
achieved by consensual adoption of principles i standards by way of a resolution or a formal
treaty’.

Second, the worl of these irternational bodies hus <n educational role. Problems of i mple: tion
uf human rights may vary from one state to anethe:r, and it'is important for all states to understand

and :appreciate these problems, before evoking an international human rights standard, or
insisting on implementation of a standard. A framework of internaticonal co-operation can be
evolved on the basis of such 'educativie proce:s to assist mernber states in the implementation of
international standards.
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Third, the UN fora provide a framework of communication of cumpbums and rectification/
- moderation of human rights violations. Communication of complaints on the inteinational level

at onée places a state under the scrutiny of other states. This may produce a'moderating influence
on it,

Faurth to counter gross and persistent violations of human rights, - sustained - pressure of
international public opinion over a period of time may help along with other factors of
international relations. The UN bodies provide fora for the evolution and sustenance of international
: pub!‘rf: opinion.

Fifth, the United Nations systems offers a monitoring role for the UN Human Rights Commission
and the UN High Commissioner for Human Rights. This is indeed not equivalént to a supervisory
role, or a role with a decisive say in implementation of human rights standards by states, let alone
any enforcing power. States at least realise that the UN system has enough facilities to collect
information about the human rights situation within a country and bring it t6 the- attent:cm of other
states. This the UN human rights bodies may do, at the instance of state complaints, or through
the intervention of NGOs. In other words, although many states have voluntarily followed the
pracucc of makmg periodic reports to the UN Human Rights Comhission, the: Commission is 'not
botind to accept these country reports without independent verification.

Finally, the availability of UN human rights bodies prwidbs opportiities for the UN'to play a
‘third'party’role; if called upon, in a human rights situation ‘which-a state fails to rectify. Evidently,
the authorisation for, and the acceptability of UN intervention in such ‘clies dépend on'the
consensual character of the UN ‘decisions which are sipposed to be fair and impartial.

' :Check-Your Progress 4

1. The General Assembly of the United Nations can pass resolution on human rights issues
addressed to member states and (Tick the correct option/s.)
a)  compel them to change their intemal laws to include more human rights.
b) tbonudnmdmmuestmwhmmwmdmﬂﬂbrmdusm it theif fnternal

) nfdcenierit and implemeritation of Homa rights With the'Sfates:
)  léave ‘the matter 10 stkwsumhawﬂwydml with human ¥ights issues,

Once e &ré ‘dtvare’ of the 'UN ‘framework of" ‘himan rights and have ‘an ‘dmple knowledge of the
Tolé plajiéd By the' UN'bodies in’ upholdifig-the’ sinctity of Subl vights, we ity g6’ firther into
the details of what more has been achieved in this field. Perhaps, the most important event i the
history of human nghts is the formulation of the UDHR. IN the next section, we will have a
deétaited view of ‘this’ s:gmﬁcant Declaration.

44 THE UNIVERSAL DECLARATION OF HUMAN RIGHTS

The Universal Daclar&tldn of Human Rights (UDHR), adopted by the UN General Assemhly on
10 December 1948;: represents: the- first and'the: most important ‘instance “of :formulation of
international -human rights standatds. In fact, ‘mach of the international ‘norm-setiing activity of
the United Nations flows from and relates to UDHR.

441 Historical Setting

As-dlready seen, the sovereign-stale’s insistence on'its exchusive: jurisdiction- over individuals
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-within iis terrifory began loosening since 1648. The breaking up of empires and the gradual

emergence of nationalism and democracy since the American and the French Revolutions made

international concern for human righ's legitimate. The devastation and misery. brought about by

the First World War and its aftermath were unparalleled in histos. This was one of the reasons

for the attempted trial of William Kaiser of Germany for having conspired, planned and
perpetrated the war.

The Nazi tyranny and atrocities wrought on European Jews in the late thirfies and through the
Second World War are the darkest chapters in the history of European civilisation. The Allied and
Associated Powers had decided to take action to ensure that such gross violations of human rights
were never repeated. They sought to achieve this in two ways. At the end of the war, it was
decided that major war criminals, i.e. the high functionaries of wartime Germany, Italy and Japan,
would be put on trial by International Military War Crimes Tribunals. Additionally, the new
international organisation, the United Nations, was to be given some mandate to promote human
rights worldwide. .

The need fﬂr an International Bill of Rights was strongly felt for a number of reasons. First, the
provisions of the UN Charter do not themselves provide for effective guarantee for implementation
of human rights by states. The Charter does not clarify how states can be made accountable to
the United Nations for such implementation. Second, the Charter does not define human rights.
Without a clear definition, the obligations of statés remain unclear and undefined. Third, the
international standards of implementation and the functions and powers of the international
monitoring system should also be clarified. Finally, the San Francisco Conference indicated that
further work needed to be performed by the future organisation. What was envisaged was an
elaborate treaty with binding and enforceable international legal obligations of states in respect
of human rights,

44.2 Objectives

The prf:amble to UDH‘R bears ample testimony to the fact that it-was the first normative response
of the then-international community to the temblaexpcnenccs it had during the war. It notes that.
‘disregard and contempt for human rights have resulted in barbarous acts which have outraged
the conscience of mankind.” It emphasises that ‘recognition of the inherent dignity and of equal
and inalienable rights of all members of the human family is the foundation of freedom, justice
and peace in the world,” Tt also stresses that a common understanding of the human rights and
freedoms enshrined in the UN Charter ‘is of; greatest importance for the full realisation of the
piadge

The Declarauon contains thirty articles. The first twenty-one articles relate to civil and political
rights, and the next six (Articles 22 to 27) to economic, social and cultural rights. The last three-
{Articles 28-30) are of gcncral application and bear upon the entire Declaration.

Ci;e:ck Ynur Progres_s 4

obligations Qf members of United Nations regardmg __thc UDHR may be summanscd as
under: (Tick the corcect option/s.

4} Include alf fmman rights mentioned in UDHR in the constitution and other laws and give
effect to the declaration.

b)  Inform the UN General Assembly that human tights issues arc interni natters and that all
sovereign independent states have freedom to decide their own husan rights policies.
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¢)  Make an attempt in good faith to include most of the human rights mentioned in UDHR
in their internal laws so as to give maximum human rights guarantees to their citizens.

4.4.3 Importance

. When the UN General Assembly adopted UDHR in 1948, it only intended the Declaration to be
‘a common standard of achievement for all peoples and all nations.” However, 50 years after the

- Declaration, one finds that it still stands as the single most important normative act ever adopted
by the United Nations, for 4 number of reasons.

First, having come through the harrowing experiences of inter-war totalitarianism and the horrors
of the Second World War, the post-war international community set its human rights agenda
through the Declaration. Since then the record of state behaviour became subjected to scrutiny
“through the standards set by UDHR.

‘Second, although the Declaration did not proclaim itself to be legally binding, it acquired such
a character in two ways. It came to be regarded as an interprevation and elaboration of the UN
Charter provisions on human rights. Its influence on the drafting and practice of state constitutions
which came into existence after 1948, has been extremely impressive and far-reaching. The
founding fathers of the Indian Constitution too were influenced by UDHR. Indian courts still use
the Declaration to interpret and clarify the Fundamental Rights provisions of the Constitution.

Third, UDHR provided the normative basis for all future activities of the United Nations in the
field of human rights. It led to the drafting of the two International Covenants on Human Rights
in 1966—both of which, along with UDHR, constitute the Intemational Bill of Rights. The
diverse provisions of UDHR inspired the eventual drafting and adoption of a large number of
treaties and further declarations on specific aspects of human rights. In fact,-almost ail the United
Nations’ human rights instruments that have emerged so far are in some wayy or the other based
on UDHR.

Fourth, the Declaration also inspired efiforts at the regional level for evolving human rights
institutions. Its influence on the European: Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950 and the institutions established under this treaty, such as the
European Commission of Human Rights andi the European Céurt of Human Rights, has been very
significant. The Charter of the Organization of African Unity, 1963, also acknowledges its
influence.

However, we cannot overlook the fact that U'DHR reflects what was essentially a mid-century
‘Western perception of human rights, a response ‘o the inter-war and wartime European experiences.
An international community dominated by the 1Western countries adopted it. The presence of the
Third World countries of Asia, Africa and Latin America started being felt at the United Nations
only from 1960. Till then, their human rights problems did not receive as much serious attention
at the United Nations as they deserved. This Becomes clear. when the UDHR provisions are
compared with those of the International Covenants of 1966. As noted already, only six of the
thirty articles of UDHR relate to economic, social' and cultural rights. The post-1960 normauve
developments clearly revealed a great divide bet\veen the Westem, the Third World and the

Socialist perceptions of human rights, in terms \of their divergent socio-cultural ethos anc
ideological moorings.

Yet another weakness was that UDHR did not specific. ally provide for international machinery for
its implementation. The reasons for this may be tw.o-fold. As a standard setting instrument,
UDHR looked to the peoples all over the world for their awareness of and zeal to insist on their
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human rights; it leoked:to states to voluntarily promote human rights within their territaries while
calling upon each other. to implement. them. It-was, also based on .an- assumption-that- the then
existing human rights mechanism of the United Nations was adequate for its implementation,
until the treaty instruments of the International Bill of Rights would hopefully: provide for:a more
rigorous implementation mechanism.

Despite these flaws, UDHR remains a crowning- acjrgievg:me_:g_t- of .the international. community in
.establishing inte "cn::l humen rights standards, given the nature of the world that -was just
emerging after a devasmung war,

Check Your Progress 5

1. If you are asked to.describe.the UDHR in on¢ sentence, whiich:of the following would-you
choose{prefcrably}
a) A recommendation adlopted by the General Assembly of United Nations.
by A dccurnﬁnhmnmnulg a-listof human rights.
¢) A resolution adopted to.promote human. Hights.
d)  A-common standard. of. achievement-for all peoples-and-all: nations.

45 LETUS SUM UP

‘The Universal Declaration of Human Rights is the first and.most amportant. instance. of the
fonnulauon of mtf-mangnal hum:m ngh;s standatds for all psople and nathﬂqst.ln L‘tm unit we
-examined the expanding intemational concerns for;the, mdmdual that.culminated. in the: setting
up.of international human, nghtgebstandards by, the United. Nat.u;ms

L. Even as the modem sovereign state system came ino being, some. restrictions on sovereigaty
have operated on states in the form of formal and informal rules. The establishment. of
international political organisations, first the Leagsue of Nations and following its failure,
the United Nations, catalysed international cooperaition {0 resolve common national pmblems
of states, With I:he atrocities committed by totalitarian regimes on thmr populatwn fresh in
thc;r mmds, sitates that came mgathcr to ﬂrSlabllJah Ehe Um:eﬂ Nations, committed 1b¢ new
organization:to promoting and. encouraging res pect for human rights and for fundamental
freedoms of all people.

2. The General Assembly, and the Economic and the Social Council with the assistance of
their various subsidiagy. bodies. ‘have sought:to serve humay rights. objectives of.the UN:in
many ways. Their. most important. contnhub ion lay, i in qyolvmg international Imman rights
standards in the form ‘of the. Umversal Dec Jaration of Human, nghts and. poiwws rclanng
to human -rights. sl&ﬂdard&

3.  Since.the adoption of lhc UDHR, a numbser-of treaties- have been adopted to. make these
moral standards into binding legal principl.es. Wn.h ‘human rlgth becoming a lt-,gmmaf,e area
of international: acticn, state. sovereignty; over. the. individual has further weakened. The
international accoumablhty of states in- respect of their internal records of performance in
promotion of human wclfm‘u has. gaine d importance, even if this does not permtt that the
international community to legitimate'ly intervene, readily and forglbly. into, the internal -
affairs of a state (unless there is an international consensus that there exists gross and
persistent violation of human dignity which demands international, agtian)
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4.6 KEY WORDS

composite:made up of various parts

monarchy:a kind of government in which the chief power is in the hands of a monarch

oligarchy: government by a small exclusive group of people

philanthropist: one who loves human beings

colony: a state’s dependencies overseas of abroad

decolonisation: disappearance/breaking up of a colony

gratuity: an acknowledgement of one’s services, generally in the form of monetary allowance

totalitarian: a system of government with but one political party, rivals not being tolerated:
dictatorial

Nazi: (literally) National Socmhst a Hltientc

Oceania: Southern Pacific islands.

47 SOME USEFUL BOOKS

United Nations, United Nations Action in the Field of Human Rights

United Nations, Wwi‘d Conference on Human Rights: The Vienna Declaration and Programme
Action (June 1993/1995).

K.P. Saksena (ed.), Human Rights Perspectives and Challenges (1994),

48 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
I. ~ Concept of state sovereignty and jurisdiction over individuals.
Humanitarian law developments.
Regulation of slave trade.
De-colonisation.
Protection of minority rights,
Creation of international organisations.

Check Your Progress 2

I. Although traditionally the matter appears to be an internal issue, yet in view of developments
that have taken place during the last fifty years, it is now clear that human rights issues are
matters. of international concern and hence can be raised and discussed on international
level.

Check Your Progress 3

1. The Preamble refers to faith in fundamental human rights, in the dignity and worth of the
human person, etc. 2. One of the purposes of the United Nations is to achieve international
co-operation in solving international problems of an economic, social, cultural or humanitarian
character and in promoting respect for human rights. 3. The General Assembly is
responsible for assisting in the realisation of human rights. 4. The Charter imposes
responsibility on States to facilitate realisation of human rights. 5. Responsibility for taking
up human rights issues is given to the ECOSOC.
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Check Your Progress 4
1. b

Check Your Progress 5
1. c)

Clieck Your Progress 6
l. I would choose (d)

AECHED/50



5.0  Objectives
5.1 Introduction
5.2 History of the Covenants

53  The International Covenant on Economic, Social and Cultural Rights

53.1 Limitations on the Rights j
532 Machinery for Implementation

54  The International Covenant on Civil and Political Rights

54.1 Limitations on the Rights
542 Machinery for Implementation
54.3 " The Optional Protocols -

5.5 An Evaluation of the Covenants

5.6 Let Us Sum Up

5.7 Key Words

58 Some Useful Books

5.9 Answers to Check Your Progress Exercises

50 OBJECTIVES

Efforts to translaie the moral standards of tl:e UDHR into legal and binding principles led to the
drafting and ratification of the two major human rights treaties: the International Covenant on
Civil and Political Rights, and the International Covenant on Economic, Social and Cultural
Rights. This unit deals with the main features of these Covenants, and the mechanism to enforce
them among member states. After going through this unit, you should be able to

® identify the important rights guaranteed by the Covenants;
. explain the limitations on the exercise of the rights recognised by these Covenants;
® describe the machinery for monitoring the implementation of the rights; and

e crtically evaluate the Covenants.

51 INTRODUCTION

While the UDHR enumerated the basic human rights, these did not have a binding force. The
Declaration was a mere resolution and not a treaty imposing legal obligations on the states.
Efforts to draft specific human rights treaties with legal and binding force began in the late 1940s.
It, however, took nearly two decades to draft two major multilateral human rights treaties: the
International Covenant on Civil and Political Rights, and the Intemnational Covenant on Economic,
Social and Cultural Rights. A decade later, these covenants cause into force. Why did it take so
long for the international community to implement these Covenants? What are their main
features? What mechanism has been established to implement the rights contained in these
Covenants? These are some of the questions that we will strive to answer in this unit

52 HISTORY OF THE COVENANTS

We have- already seen that the international community, since 1945, had demded upon an
International Bill of Rights which should comprise two parts: (1) a declaration of certain
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international standards of human- rights having a’ moral force to persuade ‘states to accept them ;
voluntarily, and (2) a set of rights and freedoms as a part of an'international agreement-ora treaty

which would be legally binding on the states: and these rights and freedoms must also be made

enforceable through some international mechanism under the treaty.

With the adoption of the UDHR in 1948, efforts to translate these moral standards into binding
egal obligations on states began in earnest. As the Commission on Human Rights started drafting
Of the treaty, many states, particuiarly from Asia aud ‘Africa, became members of the United |
Nations. They brought with them their own perceptions of human rights. These emapated from
heir traditional cultural ethos common experience of colonialism and exploitation at the hands
f the European powers. Their priorities ‘and ‘ special emphasis rested ‘on thé more urgent
ealisation of economic, social and cultural rights, rather than the civil and political ones, as they
selieved that economic and social development alone would ensure larger freedoms. Some of
hem wanted both the categories of rights to go hand in hand. The states f the Third World and -
he Socialist bloc, however, realised that the two categories differed in their ‘subjéct-matter and -
‘onditions for their achievement. Thus, they believed that their implementation-monitoring
nechanisms on the international level had to be different. Therefore, te ECOSOC and the General
\ssembly finally decided to formulate two treaties rather than one — one. to provide for the
‘conomic, social and cultural rights, and the other for the civil and political rights.

t.was_after nearly two decades of protracted and contentious negotiations that the General
\ssembly adopted two Covenants — the International Covenant on Civil and Political Rights and
he International Covenant on Economic, Socia and Cuiturai Rights <~ on 16" December, 1566,
nd recommended them to'its member States. These Covetants finally cartie 'into’ forcein"1976;
hen the réguired number of states; 35 in all, tatified ‘dnid ‘became parties to these covenaits. In
ther'wiords, it took ‘10 years for these tréaties to become bindirig international instruments, which’
hows the hesitation on the' part of states to accept restrictions ‘on their sovereigniy, ‘and ‘the
Mernational human rights monitoring machineries of even-the mildest kind. India became a party -
> the covenants after ratifying them in 1979. This brought in a sense of balance in India’s
pproach to human rights. It realised that efforts to achiéve ecoromic, social and cultural rights,”
s well as civil and political rights, must go Hdrid in hand. as both categories ‘of righ's are equally~
nportant. One cannot be sacrificed for the sake of the other; nor ¢an it be prioritised over the .
ther. Also, all human rights are mutually interlinked: the full utilisation of one depends on that
f the other. '

-3 THE INTERNATIONAL COVENANT ON ECONOMIC,
- SOCIAL AND CULTURAL RIGHTS

he International Covenant on Economic, Social and Cultural Rights contains 31.articles, Of
lese 25 are directly related to these rights, while, the rest deal with how the agreement is brought.
ito force, and subsequently amended,
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The Rights Recognised under the Covenant

® Right of self-determination of all peoples, and their r:ght to l"reely d:spose of their
natural wealth and resources

¢ Equal right of men and women to enjoy all economic, social and cultural rights.

e Right to work, including the right to enjoy of just and favourable conditions of work.

e Right to form and join trade unions,

e Right to social security.

e Right to family, including the right to protection of motherhood and childhood.

e Right to an adequate standard of living and to continuous improvement of living
conditions.

e Right to health.

e Right to education.

e Right to culture and to benefits of science and technology.

5.3.1 Limitations on the Rights

The covenant places certain limitations on the exercise of the rights recognised by it. Many of
these limitations flow from the very nature of the rights and the problems involved in their
implementation by states,

First, the covenant is based on the general awareness that full realisation of the rights contained
in it would require a high level of economic development in state. Thus, the developing countries
are allowed to determine to what extent they would guarantee these rights, “with due regard to
human rights and their national economy” [Article 2(1)].

Second, states are permitted to impose limitations of the economic, social and cultural rights,
subject to two conditions: (I) that the limitations must be “compatible with the nature of these
rights”, and (2) that they must be imposed “solely for the purpose of promoting the general
welfare in a democratic society” (Article 4). This does not mean that the state or any group or
person may engage in any activity in destruction of these rights [Article 5(1)].

Third, many of the rights, such as the right to adequate standard of living and the right to the
benefits of scientific and technological advance, depend on international co-operation for their
realisation [Articles 2(1), 11, 15 and 22). Article 2(1)] specifically stresses the importance of
international economic and technical co-operation for full realisation of the rights recognised
under the covenant, '

5.3.2 Machinery for Implementation

The covenant expects the participating states to implement the rights contained in it in good faith.
It also provides for an international mechanism for facilitating the implementation.

The mechanism for monitoring the implementation of the covenant consists of (a) an obligation
of states to submit periodit reports to the Secretary-General of the United Nations, (b) the General
Assembly, (c) the Economic and Social Council and its Commission on Human Rights, and (d)
other international organisations dealing with the relevant aspects of the economic, social and
cultural rights. -

A state party to the covenant has a clear obligation to submit periodic reports to the Secretary-
General. These reports should indicate the extent to which a country has been able to.implement
the various rights under the covenant and also the problems faced in the process. Other states and
relevant specialised agencies comment upon these reports. The Commission on Human Rights
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may then make its recommendations after considering the reports, comments of other states and
international organisations and also of the state in question. The ECOSOC also sends periodic
reports to the General Assembly with information and general recommendations to facilitdte
implementation of the covenant.

States agree that international action for the achievemient of the economic, social and cultural
rights would include adoption of further treaties and agreements, and ‘recommendations of
international organs. Provision of technical assistance to states needing such assistance, and
holding of consultations and meetings for the Purpose of evolving ‘iniernational u-operation is
also agreed upon (Article 23).

r fhect Your Progress 1

i Under what conditious is a state permitted to rostrict rights elaborated by the International
Comnant on Economic , Socizl and Cultural Rights?

54 THE INTERNATIONAL COVENANT ON CIVIL AND
POLITICAL RIGHTS

The International Covenant on Civil and Political Rights consists of (a) the Covenant adopted in
1966, (b) First Optional Protocol, also adopted in 1966, and (c) Second Optional Protocol adopted
in 1989,

The Rights Recognised under the Covenant

e  Right of self-determination of all peoples, and their right to freely dispose of their
natural wealth and resources. gl
Freedom frem discrimination on ground of race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.
Right to effective remedy for violations of rights committed by persons in authority.
Equal right of men and women to enjoyment of civil and political rights.
Right to life.
Freedom from torture, or cruel, inhuman or degrading treatment.
Freedom from all forms of slavery and slave trade.
Right to liberty and security of person.
Right to human dignity.
Freedom from civil prison.
Freedom of movement and residence.
Freedom of aliens against arbitrary expulsion.
Right to fair trial.
Right against ex post facto criminal law.
Right to recognition as a person before law.
- Right to privacy. - ' '
Right to freedom of thought, conscience and religion.
Right to freedom of opinion and expression.
Right to peaceful 1assembly.
Right to freedom ¥ association, including freadoim to form: and join trade unions.
Right to family lifee.
Rights of the childL
Right to participate in public affairs.
Right to equality liefore law and equall protection of laws.
‘Minority rights. AECHRD/54
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The Covenant has, for the first time, made a distinction between civil and political rights of the
individual, which ean be limited or temporarily denied by the state, and those which can never
be denied. Thus Article 4 of the covenant permits a state to take measures, “in time of ‘public
emergency which threatens the life of the nation”, even if these measures may conflict with its
obligations under the covenant. However, the state is not permitted, under any circumstances,
to violate or derogate from the right to life, freedom from torture, freedom from slavery and
slave trade, freedom from civil prison, right against ex post facto criminal law, right to
recognition as a person before law, and the right to freedom of thought, conscience and
religion. In other words, these seven rights are considered the minimum fundamental rights which
should remain guaranteed to the individual ar all times and a state has no excuse to abridge, limit,
or deny them 10 its people.

It would appear that these irreducible minimum rights form the universal standard of civil and
political rights_.

5.4.1 Limitations on the Rights

The most important limitation permitted by the covenant, as seen already, is that all the rights,
except the seven irreducible minimum rights, can be denied by a state to its people during public
emergency. However, this is subject to various conditions. First, the public emergency must be
of such a nature as to “threaten the life of the nation”. Second, it must be officially proclaimed.
Third, the limitations on the rights must only be “to the extent strictly required by the exigencies
of the situation”. Fourth, they must be in conformity with other obligations of the state under
international law. Fifth, they must not be discriminatory. Finally, the state invoking the powers
of derogation must “immediately inform™ other states, about the scope and extent of such
derogation. It must also inform them after withdrawal of such restrictions. In other words, any
denial of or restriction on rights can only be of temporary character. As soon as the state of public
emergency ends, the limitations on rights must also end.

A second group of Jimitations would permit a state to prescribe by law restrictions of rights,
“which are necessary in a democratic society in the interest of national security or public safety,
public order, the protection of public health or morals or the protection of the rights and freedoms
of others”. This applies to the right to freedom of movement and residence; the right to fair trial;
the right to freedom of thought, conscience, and religion; the right to freedom of opinion and
expression; the right to peaceful assembly; the right to freedom of association; and the right to
participate in public affairs.

5.4.2 Machinery for Implementation

The machinery for the implementation of the rights recognised under the Civil and Political
Rights Covenant mainly consists of (a) the reports of states parties, (b) the Human Rights
Clommittee, and (c) the ECOSOC.

The Human Rights Coiunittee is a body composed of eighteen members “who shall be persons
of high mor:al character and recognised competence in the field of human rights”, some of them
preferably writh legal experience. States parties to the covenant elect these members.

States have an obligation to subinit periodic reports to the Human Rights Committee. These

reports prese:nt the exte:nt of imple mentation of the rights; contained in the covenant, including the
problems and difficulti es faced by the reporting state im ensuring implementation of the rights.
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The Human Rights Committee studies these reports, and makes its own reports and comments.
These are then sent to states, and also the ECOSOC. The states are free to submit their
observations on the Committee’s reports and comments.

The Human Rights Committee also has two special jurisdictions: one in regard to complaints by
a state against another; and the other in regard to complaints by individuals against states. Each
of these special jurisdictions will have to be voluntarily accepted by the states concerned, before
the Committee acts unde: each of them.

Thus, as between states which have accepted the competence of the Committee to deal with state-

[fo-state comglaints, a state may complain against another’s human rights violations. The
Committee may then examine the complaints of one party and the replies of the other and try to
find a setflement between them. If no settlement is possible, it makes its own findings and
recommendations. '

Similarly, if the Committee’s special jurisdiction is recognised by a state regarding individual
‘complaints, any individual may complain against the state before the Committee. The Committee,
after examining the complaint and the replies of the state concerned, makes its own findings and
recommendations.

The Human Rights Committee submits annual reports of its activities to the UN General
Assembly through the ECOSOC.

5.4.3 The Optional Protocols

The First Protocol, adopted along with the covenant in 1966, provides for a special jurisdiction
of the Human Rights Committee to deal with complaints by individuals of human rights violations
by a state. As already discussed, this is a facility which' cannot be used except against a state
which has given its consent to it in advance. The Protocol describes elaborately this special
optional jurisdiction of the Committee.

The Second Optional Protocol, adopted in 1989, aims at abolition of death penalty. There is a
view gaining ground that death penalty as a punishment is a gross violation of human rights, and
it does not effectively serve as a deterrent punishment. It is also argued that it has not helped to
stop serious crimes like murder. However, the opposite view is equally strong. Many countries
have not abolished death penalty in their legal systems. The Second Optional Protocol is binding
only on states which have specifically accepted it.

g e
i “’heek Your Progress 2

i «The Covenant has identified some civil and political,rights as:minimumarights.tharsa
‘tadividual should be guaranteed-at all times. These are:
: b)

D e e

3 N d)
- f)

i . state has agreed to the special jurisdiction of th&*Human Roghts committee by ratifyin
ihe' Optional Protocol, an individual whose . rights have been restrictedsor violated ica

complain before the Human Rights Committee: Find out how many states have ratifiedth
International Covenant and the Optional Protocol to the International coyehant on civilian
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Political Rights.

.............................................................................................................

55 AN EVALUATION OF THE COVENANTS

The Human-Rights Covenants, as treaties imposing binding obligations on states, have converted
the moral standards of UDHR into international legal standards. By the end of 1997, the Covenant
on Economic, Social and Cultural Rights has been accepted by 137 states, and the Covenant on
Civil and Political Rights, by 140 states.

Secondly, the covenants also reveal the differences of views among states regarding the content
and meaning of many of the rights. They try to interpret and apply them according to their own
traditional and religious beliefs. This is revealed through the reservations or declarations they
make to the covenants when they become parties to- them.

Thirdly, by adopting two separate treaties — one on civil and political rights and the other on
' economic, social and cultural rights — the member states of the United Nations have emphasised
both the categories of human rights unlike UDHR.

Fourthly, given the problems and difficulties of implementation, especially the availability of
resources, the international machinery for monitoring the implementation has been differently
constituted under the two covenants. Thus, a more effective fitternational scrutiny is provided for
under the Covenant on Civil and Political Rights, which the Covenant on Economic, Sccial and
Cultural Rights utilises a “less probing” machinery.

Fifthly, the main function of the international mechanism for monitoring implementation of both -
the categories of rights is to obligate the states to make periodic reports. The periodicity of these
reports, which should be submitted to the monitoring bodies, has not been defined. States have
not shown good faith either in making such reports regularly, or even in giving full and truthful
information in whatever reports they submit.

Sixthly, both the covenants embody certain common rights, such as the right of all peoples to self-
determination, and the right to permanent sovereignty over natural resources. The right to
freedom of association, and to form and join trade unions are also included. This may at times
create competing claims to jurisdiction by both the Human Right Committee as ,well as UN
Human Rights Commission. '

Seventhly, the working of the Human Rights Committee and the UN Human Rights Commission
so far has placed them as political organs. The countries continue to fight their political battles
thirough them rather than utilising them as human rights fora. The acrimonious debates regularly
initiated by Pakistan against India, by raising the so-called human rights situation in Jammu and
Kashmir, yet ignoring its own role in promoting terrorism across the border, is a clear example.
These bodies are aptly misused by states for political purposes. Therefore, their main objective,
i.e. promotion of implementation of human rights, remains unfulfilled.

Eighthly, the working of human rights monitoring bodies of the United Nations has shown that
NGOs have an important role to play in forcing international attention to. human rights situations
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in various countries. It has made it possible for NGOs to promote implementation of human

rights.

Ninthly, on the whole, the impact of the monitoring machinery as an effective tool for the
implementation of human rights has not been significant. The monitoring bodies have no doubt
succeeded in highlighting international concern, and some sensitive states have responded by
taking measures rectifying the domestic situation. But, by and large, these have not prominently
suéceeded in their basic objective.

Finally, it is widely assumed that the United Nations has made a significant -contribution in
establishing human rights norms on the international level; that it has evolved binding treaties and
non-binding resolutions, as a follow-up elaboration of and additions to UDHR. This is 2 modest,
yet significant, contribution which the United Nations can claim in the field of human rights. The
International Bill of Rights comprising the UDHR and the Covenants stands at the centre of this
acﬁievement.

I T
i Ci.ud-: ‘r our !’uwr{‘bs 3
I

L. Whilc conomic, Social und Culwiral Rights, and Civik and Political Rights _are_;dlsm.:cl
categories, there are some rights that easily fit into both the categories. Can you identify
them? What problems micht one encounter in dealing with such rights?

...........................................
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56 LITUSSUMUP

We have examined some of the important features of the major international human rights
treaties: the: International Covenant on Civil and Politic:al Rights, and the International Covenant
on Economic, Social zind Cultural Rights. As we saw, the Covenants place certain restrictions on-
the exercise of the rights recogmised by them. The Covenant of Civil and Political Rights,

however, has identified some rights as irreducible.

The Unitecl Nations has playod a significant role in establishing human rights norms on the
international level in the form of binding treaties and non- -bincling resolutions. However, the
submission of periodic reports to the United Nations :and its agencies dealing with the: relevant
subject is the only obiligation that a state undertakes by ratifying the Cove:nants. The pressure
generated by the discussion on the report submitted by a country/ on the extent to which it has
been able to implement the varius rights is the only pressure acting on the: state to re:spect the
rights recognised by the Covenanits. While states sensitive to inter national co ncemns take: measure
to rectify the domesti: situation, many of them do not.

5.7 KEY WORDS

Ethos: Moiral significance or practices.

Ex post facto: Retrosvective. Existing at a panticular point of time in the Jrast.

Irreducible: Which can..~* be reduced further that is to say, the nghts are to be guaranteed to
" #dividuals at all times.
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United Nations, World Conference on Human-Rights: The Vienna Declaration and Programmie
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K.P. Saksena (ed.), Human Rights Perspectives and Challenges (1994).
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Indian Foreign Policy (1997), Vol.1,pp. 311-330.

59 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1.  Refer to section 5.3.1, para 3.

Check Your Progress 2.
I.  Refer to section 5.4, para 2.
2. Refer to section 5.5, para 2.

Check Your Progress 3
1.  Refer to the rights mentiened is the boxes under Sections 5.3 and 5.4 respectively. To

answer the last part of the Question, use your own discretion,
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UNIT 6 IMPLEMENTING HUMAN RIGHTS: THE UN
MACHINERY

Structure

6.0 Objectives
6.1 Introduction

6.2 UN Human Rights Implementation Mechanisms
6.2.1 Organisations with distinguished records in human rights implementation
Intemational Labour Organisation
The UN Office of the High Commissioner of Refugees
Intemnational Committee of the Red Cross
6.3 Role of Non-United Nation Actors
6.3.1 Role of the NGOs
6.3.2 Role of Regional Amangements
6.3.3 National Institutions
6.34 Special Rapporteurs
64 How Powerful is the Human Rights Machinery?

6.5 Let Us Sum Up

6.6 Key Words

6.7 Some Useful Books

6.8 Answers to Check Your Progress Exercises

6.9 Documents
Document |—The UN Human Rights Machinery
Document 2—Composite Chart of UN Human Rights Conventions
Document 3—UN Human Rights Conventions, Ratification status of sefect countries
Pocument 4—Develop Your Own Country Convention Chant

6.0 OBJECTIVES

Carrying on from the previous unit, this unit discusses the UN monitoring mechanism as well as
treaty-based mechanisms for the implementation of human rights. After going through this unit,
you should be able to

e describe the various types of UN based and treaty-based mechanisms established for the
implementation of human rights obligations of states,

¢ identify the strengths and weaknesses of these mechanisms, and

¢ recognise the role of non-UN organisations, particularly, non-governmental and regional
human rights organisations.

6.1 INTRODUCTION

As we saw in the previous unit, there is no single, all comprehensive international machinery for
implementation of human rights. The UN machinery for this purpose varies with the category of
rights involved, and the nature of obligations undertaken by states. As we observed, economic,
social and cultural rights have a less exacting machinery, whereas civil and political rights have
a more rigorous one. Rights unregulated by treaties have the general implementation machinery
“of the United Nations, while the treaty-based rights are monitored by machinery set up by the
treaties. In this unit, we will examine the general implementation mechanism for human rights
under the United Nations, We will also examine the role played by the non-UN bodies such as
regional organisations and the NGOs in strengthening the human rights standards and norms
evolved by the United Nations.
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6.2 .UN HUMAN RIGHTS IMPLEMENTATION. MECHANISMS:

1he general' UN human rights implementation mechanism, as already seen, comprises the sub-
commissions and the. Commission on Human Rights, the ECOSOC and the General “Assembly.
The main feature of this mechanism is its voluntary: acceptance by member states./Furthermore,
the obligation of states to submit periodic reports to the UN Commission or other bodies is
voluntary and these bodies have power only to make recdmmendations. In récent years, hovievar
the.: United Nations: has appointed-Working Groups.and Rapporteurs ‘1o’ investigate specific
complaints and report to a human:rights-body which can seek; if necessary, fiifther information/
-¢xplanation ffom thestate concemed:: The: UN Commissioneér ‘for Hiiman ‘Rights assisis: in
investigation of human rights complaints and situations. Since 1994 the High Commissionér has
maintained a 24-hour facsimile (fax) ‘hotline’ for reporting human rights violations (Fax No. 41-
22-917-0092). This:is:accessible:to: victims ‘of human-rights violations; their rélatives and'NGOs.

The greaty-based - implementation- mechanisms-are  legally *separate”from thé" United Nations,
although they also report.to.the: United Nations on their dctivities and these' reports may Form the
basis.for. further discussions-at the United Nations.Also; the UN Céntre for Hurmidn Riglits ‘and
other-administrativé ‘departments’of the Unitéd Nations offer tebhitiical diid ‘ther assistance to
these treaty-based bodies.

The principal.treaty based:monitoring: bodies (control committéés) ifi- dpetation -are:

1. /The Committee on Econornic; Social-and Cultural Rights'(BCOSOC): A workifig groiip that
previously performedithis function-was'converted-and rechristenied iii§ in 1985, under the
International Convention on Economic, Social and Cultural Rights, 1966.

2, The Human-Rights Committee: under: thie: International*Covéndnt: o' Civil nd’ Political
Rights;- 1966,

3. The Gommittee. dn the: Elimination of: Racial- Discrifmination;- unider’ thé ‘fiterriational
Convention: on. tiic, Eliminaticn -of ‘Racial Discriination,~1965:

4. The:Committee:on the:Elimination of Disérimination against Wormet; ‘unider the Convention
on. the: Elimination: of :All Forms ‘of Discrimihation dgainst Woméh: 1979,

5. The.Committee. against' Torture;: under the Convention:against:Torture’ and Other ‘Cruel,
Inhuman and Degrading Treatment or Punishment, 1984,

6,  The Group of Three, under the International Gonvéntion on the ‘Supptéssion and Punishment
of the Crimeof :Apartheid;1973.

7. The.Committee on the Rights.of the Child, under the Convéntion onthe Rights 6f the Child,
1989,

The general pattern of structure and functioning of these bodies is as follows:

®  States party to a treaty have a duty to submit periodic reperts of information on the status
of implementation of the treaty-based: human rights- to the ‘monitéfing body.
®  The body.then: examines; these :reports; and ithe. comments o thet By other ‘states and
NGOs. It may, on its own, also ask for special reports and-information. Ti ‘gives the state
concerned an opportunity to respond to others’ comments and also the comments of the
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monitoring body itself.

Finally, it makes its own report and recommendations to the state, and also to the relevant
bodies of the United Nations. There is so much of interaction while the body is considering
a report or information that the state is virtually put on the dock to defend its conduct in
front of the world at large. This is the touchstone of effectiveness of these monitoring
bodies in persuading states to comply with human rights standards.

Non-governmental organisations (NGOs) play an important role in making UN activities in the
field of human rights effective , They assist the UN bodies and the treaty-based bodies in
highlighting human rights situations or patterns of human rights violations in states. They also
produce evidence and information before these bodies which use them in performing their
functions.

In spite of these safeguards, the international implementation mechanism is flawed at least in
three main respects. First, there is a serious problem of overlapping jurisdictions of the various
monitoring bodies. (Some amount of overlapping cannot be avoided, since human rights
themselves are interlinked.) Nevertheless, a proper coordinating framework needs to be evolved
to tackle this problem. This framework should encompass not only the UN bodies but also the
UN specialized agencies such as the ILO, the WHO, the FAO, the UNESCO etc., each one of
which has its own monitoring mechanism.

Secondly, states have failed miserably in carrying out their obligation to submit reports. Many
of them fail to submit their reports at all and are tardy in making required information available.
Even when they make the reports, these reports fail to reveal more than the provisions of the
constitution and other laws. In fact, they conceal much more than they reveal.

Thirdly, the most serious defect of the UN mechanism is its political nature. It is the product of
a state system and it is biased in favour of that system. It has no effective power of compulsion
or sanctioning. process to force a state to comply with human rights standards. Also, given the
political nature of the state system, each state tries to use the human rights bodies to its own
political ends. The recent persistent misuse of the UN Commission on Human Rights by Pakistan
against India explains why the UN bodies cannot be expected to lopk at human rights issues
impartially and with consistency in applications of standards. In view of the international politics
of human rights, nothing much can be expected of the international organisations. The effective
implementation of human rights remains under the exclusive control of states. (Even otherwise,
the national society must be the starting point of the implementation of human rights. The
inifiative must come from within the society. Human rights conditions cannot be imposed from
above or outside),

It is clear from the above discussion that the evolution of the international concern for human
rights, and also the unprecedented expansion of the human rights norms and standards enveloping
all aspects of human life, are a standing testimony to the contribution of the international
organisation to the dignity of man. During the last fifty years of UDHR, the canvas of human
rights has vastly broadened and the content greatly deepened. More people are aware of their
rights today than ever before. This is no small contribution, even if much remains to be déne.

6.2.1 Organisations with distinguished records in human rights implementation
This section on the implemcn!atiuﬁ of human rights would remain incomplete without mention

of two subsidiary bodies and a private organisation, which have distinguished themselves in their
good work done for the cause of human dignity.
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International Labour Organisation (ILO)

The ILO has long been concerned with the labour rights of working people all over the world.
First, as a parallel organisation to the Leagv= of Nations and later, as a specialised.agency of the
UN, it had developed series of complex procedures for monitoring state behaviour in the area of
labour rights. It has also developed series of reasonable standards about international labour rights
pertaining to safe and healthy work environment, nnn»dnsrnmmatmn. fair wages. working hours,
child labour, freedom of association, right to organise trade unions etc, Due to the vast segment
of human rights under its purview, ILO's record of performance remains a mixed one. Nevertheless,
in its overall performance as a watchdog of labour rights, ILO’s achievement is both historic and
commendable,

The UN Office of the High Commissioner for Refugees (UNHCR)

‘Refugees’ is defined as those individuals crossing an international boundary on the basis of well-
founded fear of persecution. Such persons (refugees) have a legal right not to be returned to a
state where their lives are perceived to be in danger.

In the wake of World War Two, the refugee situation was not considered very important and the
general impression was that the problem would soon be over. But reality has proved dangerously
different. Over half a century later, refugees number about 13-15 million each year with another
25 million found in refugee-like situations. Genocides and ethnic cleansing in Rwanda and
Yugos!avm have been responsible for millions of refugees in the recent past. The workload is too
immense to be relegated to the Commission for protection of human rights. The UN Office of the
High Commissioner for Refugees is a permanent organisation with an annual budget of over $1
billion (not much when one considers the vast numbers involved) that looks after these people
in distress, UNHCR is one of the more respected UN agencies.

International Committee of the Red Cross (ICRC)

A private Swiss agency, ICRC performs a noble mission at times of war. Under the Geneva
~Convention of 1949 and the Additional Protocol I of 1977 pertaining to armed conflict. warring
‘States are supposed to appoint a neutral state as a protecting power to oversee and supervise
application of international rules. But few such neutral states have been named, leaving largely
the task of looking after captured, wounded and sick military personnel to the ICRC.

| Check Your Progress 1

. If you have to leport a hunan rights violation to the UN Commisioner for Human Rights,
vou would fax it ta:
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Soie states that are porties to various heman rights u'cau"a_s do not carry out their obh‘gsﬁog
@ subinit periodic reports. Suggest some ways to compel these states to comply with their
treaty obligations.
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6.3 ROLE OF NON-UNITED NATION ACTORS

Having examined the UN implementation. machinery..one :can. see that.the implementation ,of
human rights leaves much to be desired. Although some. yital successes have:been achieved, and
tharks to the UN. system, human rights has become.one. of;the watchwards since the. latter- half.,
of the.twentieth century,;the efficaciopsness, of.the implemgntatiop has been:flawed due o:the..
polities of the member:states., For example, the procesdings of, the LUN Commission on.Human;
-Rights. gives the impression that. who your. friends, matter more, than.what: your. track record sz,
While countries: like Serbia.have been issyed :a well-deserved condemnation; many. others. with,,
blatant human rights violation records have gone scot-free.

Besides the UN  system; ;theto atc.ather actprs, inthe..global order like :nop-goversmentai:
Organisations (NGOs) and regional inter-governmental organisations like the Council for E_uropc
and the. Organisation. of American. States, who have, also;contributed, 0. the, implementation.af,
human: rights. '

6.3.1 Role of the NGOs

In;the last-two decades non:governmental organisations.or, NGOs have. gained tremendausigiout
vis.a.vis the.issue of human: rights and. human ;rights: implementation., [Foday;there, are a:large
number. of NGQs at:both national and.international levels engaged;inthe field ofhuman rights:
They act s .the. unofficial guardians safeguarding people’s sights:Againsk infringement, by the
state. They-ensure this through diplomatic initintives, annual, reports. (like those.published.-by:the
Amnesty. International. and Human Rights Watch).. They- also, make-public statements.in the-hope
to;influence the. deliberations of. human rightsbodies established under. the-lIN and, other; inter-
governmental bodies. They also enpage. in-mobilising-public: epinion through:year-long. issue
based campaigns such as the campaign Amnesty laynched on the issue of political prisoners in
Uruguay.

In the last decade a number of NGOs. have gained consultative. status; with, inter-goveramental
badies, such.as the ECOSOC, the ILO, UNESCO and segional. set-ups like: the Gonnci] of Eurppe,
Oftea, NGO are at the forefront.df; human rights.crusades.since:they, are. iose. vosal in crticising
a state than other forums; when-such.criticism.is due. However, hers. have,been instances where
NGOs have been accused of being partisan, although this is far outweighed by their overwhelming
contribution to generating awareness about and alleviating human rights violations across the
globe, ' )

[There is a separate block (Block V, Course 1) on NGOs involved in the field of Human
Rights, which may be referred for details]

6.3.2 Role of Regional Arrangements

Besides the UN, other inter-gov;mmehtai- actors in the development and implementation of
human rights standards are regional arrangement set-ups like the Council of Europe and the
Organization of American States.

The member states of the Councii of Enrops signed the European Convention for Protection of
Human Rights and Fundamental Freedoms in 1950. Entered into force in 1953, the Convention
created two mechanisms for ensuring the compliance of member states with the provisions of the
Convention—the European Commission of Human Rights and the European Court of Human
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Rights—the two.most. powerful inter-governmental human. rights implementation mechapisms
.ever in the world:

The European Convention on Human Rights reflects the.civil and political rights of the UDHR,
‘but no social and .economic .rights .find mention. here.. Under. this convention, the rights are
‘implemented through the Human Rights Commission. and the European Court of Human nghts
(at Strashourg). They may receive both inter-state complaints as well:as an individual persons’
complaint regarding state infringcment. The findings of these bodies are binding on the states
Which have 1io"choice but fo comply:

All parties have in fact complied so far—a rare phenomenon where human rights decisions are
‘no less effective than regular. court cdses, Evropean Convention is therefore considered to be the
miost successfully implemented human rights system in the world, as compared to other agencies,
actors and instruments.

1In addition to:the.state complaints mechanism, all persons résiding in the territory .of a: member
state canbring ‘individeal .complaints against a state.for violating the provisions of the European
Convention "which:-provides,: broadly :speaking,; ‘for civil and political rights. A case is usually
admitted after screening by the European Commission and during the proceedings of the Court,
the:individual-may participate:: Judgements once:given are: final and binding on all parties, and
‘the Commitee-of Ministers: (a political ‘body) sees to’it'that the jodgements are enforced. The
‘significance ‘of the: European :Convention derives fromits- procedural fairness :and” collective
enforcement méchanism ‘which has seldom failed -till date.

‘Like: the*Buropean Convention system, the:Organisation of American states- also has an inter-
-American Human Rights: systém-in the form:of American Convention: on'Human. Rights, 1969.
This is patterned on its European counterpart but it lacks the strength of the former. Till date; the
:major powers:of- the ' Americas—the United States, Mexico; Argentina and: Brazil—have not
‘become parties toit. This'is a great pity. since this human rights set-up has:provisions which; if
given' the -binding’ character: of - the :European system;’ would" provide - more - advanced ‘and
enlightened guarantees than even the European Convention.
Asia is still without a-regional-arrangement; but an Asia-Pacific ‘Forum was ‘established in 1995
consisting of the national institutions in the region. SAARC has, however, adopted a rélated
instrument viz., the Convention on Preventing and Combating Trafficking in Women Children for
Prostitution.

6.3.3 National Institutions

A very important machinery for implementation of human rights is the national institution created
for this purpose. But such national institutions (like National Human Rights Commission, India)
have been subjected to a set of (moral) ‘principles relating to the states of national institutions’
adopted in Paris in October 1991 and, subsequently, endorsed by the UN General Assembly in
1993. Known as Paris Principles, they focus on the importance of independence and pluralism,
the capacity to receive and enquire into complaints to promote conformity of national laws and
practice with international human rights standards, to undertake humart rights education and
research, to encourage co-operation with the NGOs dealing with human rights. Nearly 30
countries have now set up national institutions which are broadly based on the Paris Principles.

6.3.4 Special Rapporteurs

Another important machinery consists in the working of the Special Rapporteur system. Special
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Rapporteurs are appointed to examine specific cases of human rights violation on an organized
mass scale, usually in the areas of widely-felt human deprivations. For example, we have
Rapporteurs to report on the status of Torture, Development, Shelter, Women, AIDS/HIV, ethnic
cleansing in Rwanda, Bosnia etc, on racial discrimination etc. The Special Rapporteurs submit a
detailed report on the subject assigned to the Commission on $fuman Rights. Such reports not
only expose the perpetrators but, more importantly, become a basis for information gathering and
remedial struggles elsewhere. -

64 'HOW POWERFUL IS THE HUMAN RIGHTS MACHINERY?

The answer to the above questions is that the machinery for implementation of human rights is
powerful, but its development has been slow. A stock taking of the major milestones in this
evolution reveals the following:

Each of the six organs of the UN has human rights responsibilities (See Document 1—
*Watchdogs ...".) Th_ough a specialised agency devoted to development, UNDP’s 1998 policy
outlines make it clear that all development works will have human rights perspective.

As mentioned above, elaborate specialised mechanisms have been created to address specific
issues relating to women, minorities, ‘children, etc. There are now eight treaty bodies (six created
by the UN, two by the ILO) dealing with human. rights issues. There are some 70 internationa!
instruments (covenants, conventions, declarations, etc) dealing with human rights.

Two ad hoc International Tribunals have been set up to demonstrate that institutions for human
rights are vested with sufficient power, viz. those for the former Yugoslavia (May 27, 1993) and
another for Rwanda (November 8, 1994).

Most recently, on July 17 1998, the Statute of Rome was adopted to establish an International
Criminal Court. Its aim is to end a situation in which, as Secretary General Kofi Annan observed,
‘it has been easier to bring someone to justice for killing one person, than for killing 100,000.’

[A separate block (Block 3, Course 2) deals with human rights protection through
constitutional machinery. Particularly for the role of National Human Rights Commission,
read that block for more details.]

Check Your Progress 2.‘

1 Among the regional human rights organisations, which one is rated to be the most effective
in dealing with civil and political rights?

RS S S e o SR R R ol e R R R T R

nnnnnnnnnn e T L L T T e P N TR T S R P LTI T

2. Find out which are the non-govermental organisations thathave a consultative status With
inter:governmental organisations.
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Enforcement Mechanisms

Principal UN Organs

1.  The Security Council

2.  Office of the Security Council

3. The General Assembly

4.  Economic and Social Council

5. International Court of Justice

Major Subsidiary Bodics

1 The Human Rights Commission

;) International Labour Organisation

3. = The High Commissioner for Refugees

4.  International Committee of the Red Cross (a private agency which works in fimes
of armed conflict)

Treaty Specific Bodies

1.  The Human Rights Committee

2.  The Committee on Economic, Social and Cultural Rights

6.5

LET US SUM UP

There is no single, all comprehensive international machinery for implementation of human
rights. The UN machinery for implementation of human rights varies with the category of
rights involved, and the nature—of obligation: undertaken by states. Treaty-based
implementation mechanisms are legally separate from the United Nations, although they
also report to the United Nations on their zctivities and these reports may form the basis
for further discussions at the United Nations.

. While international organizations fmm above and non-governmental organizations from

below can compel a state to abide by its international obligations, the effective implementation
of human rights remains under the exclusive control of states.

The evolution of the international coneern for human riglits_ and also the ~unprecedented
expansion of the human rights norms and standards enveloping all aspects of human life,
are a standing testimony to the contribution of the international organization to the dignity
of human beings. With non-govemmental organizations also becoming active on the.
international stage and within the states, the canvas of human rights has vastly broadened
and the content greatly deepened. More people are aware of their rights today than ever
before. This is no small contribution, even if much remains to be done.

6.6

KEY WORDS

genocide:deliberate mass killing of people belonging to a particular community, religion or
group.

ethnic cleansing:the mass expulsion or killing of members of one ethnic or religious group in an
area by those of another

watchword: a word or slogan which is a principle or a gmde to action

Nawed: having defects

efficaciousness:effectiveness

safeguards: preventive measures

standing testimony:one which has been acknowledged long since

convention: in UN language, it means-treaties signed by two or more states
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treaty: an international agreement between two or.more states, in a written form and govemned
by in‘ernational law

watchdog: to act as a watchdog, i.e. guarding against undesirable practices

6.7 SOME USEFUL BOOKS

United Nations, United Nations Action in the Field of Huinim Rt’gh!.:';"

United Nétions, World Conference on Human Rights:-The Vienna Declaration and Programme
Action (June 1993/1995).

K.P. Saksena (ed.), Human: Rights Perspectives-dnd. Challengesi (1994)

6.8 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
I The"Hi‘gh‘Ctsmmi'ss1cm‘:rbl'Htﬁﬁain‘R»i'gms—ma"iﬁtaﬁﬁ'a‘zzc;h‘csn'r—facsirmiié"(rax} hotline for
reporting human rights violations. (Fax No. 41-22-917-0092)

2. Since it is a responsibility of the government which-have failed; vsually non-governmental
bodies submit sich reports which carry weight withthe international fiionitori ng bodies like
Human Rights Committee at Geneva. You can also fax to the High Commissiorer.

Check Your Progress.2
. The Council of Europe through the Eiropean Commiission of Huinan Rights and the

European Court of Human Right which are the specific implementing mechanisms of the
European Convention.

2. -~ Some NGOs enjoy the status ‘ofibeing consulted {in_times of need) by the 1IN Economic
and Social Council as per its 1296 (?) Resolution of May 1968. According to this
Resolution (which-is undeér review by:a Working:Group:of the ECOSOC);.the NGO shall
be.faf representative:character. and of 1ecognized. intemational standing;. it shall represent-
a;substantial proportion,iand express the views ofimajor sections of the population or of the
erganized persons within the particular, field:of its competenge, covering; where: possible,
agubistantial:member of countries in.different:regions ofithe weorld.” The Resolution further
spegifies the requiredstructure of the-organization; policymaking procedures; voting rights
on the floor:of deliberations, and the question-of financing For 2. detailed: view)-read Unit
15 of Course I,
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Watchdogs Document-I
The United Nations human-rights machinery*
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DEVELOP YOUR OWN COUNTRY CONVENTION CHART

Document-I1V

COUNLTY: ..o eeeeeeescsscssssessesss s e esess s ssess et ses s ssenenssss s sesneseessaesees
Convention Year in Ratified |Reservations
Force Y/IN Y/IN
Universal Declaration of Human Rights (UDHR) 1948 g
International Covenant on Civil and Political Rights (ICCPR) 1966 1
Optional Protocol on Civil and Political Rights (OPICCPR) 1966
International Covenant on Econon‘iic:, Social and Cultural 19606
Rights (ICESCR) : :
Convention on the Elimination of All Forms of 1981
Discrimination Against ‘Women (CEDAW) |
International Conventior: on the Elimination of All Forms 1965
of Racial Discrimination: (ICERD)
Convention on the Rights of the Child (CRC)
Convention Against Dis crimination in Education (CDE) 1960
Equal Remuneration Convention (ERC) 1953
]\.{aicmii.)r__l’i'otccliun Convention (MPC) -, 1955
Discrimination (Employment and O zcupation) 1960
Convention (DC)
Workers with Family Responsibilities Convention (WFRC) 1983
Home Work Conventior (HWC) (not yet cntereed into force:)
Convention on the Nationality of Mlarried Wonien (CNMW) 1957
Convention on Consent to Marriage;, Minimum Age for 19622
Marriage and Registration of Marriiages (CCM) i
Convention Rchnng to the Status of Refugees (CRSR) 1951
Convention for the Supjression of ‘Traffic in P.ersons and 1949
of the Exploitation of the Prostitution of Other:s (CSTPEP)
Supplementary Convention on the Abolition of Slavery, the 1956
Slave Trade, and Institu tions and Prractices Similar to -
Slavery (SCAS)
h..nm':nlwn Against Torture and Other Cruel. Inhuman or 1984
Degrading Treatment or Punishment (CAT)
Protocol Relating to the Status of Fefugees 1967
Convention on the Political Rights of Women (CPRW) 1953
‘Convention Relating to the Status of Statelcss Persons (CS.SP) 1954
Convention on the Reduiction of Statelessness (CRS) 1961

Assignment: Find out answers 'for';}.-ourscll‘.
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UNIT 7 DEVELOPMENT, DEMOCRACY AND HUMAN
RIGHTS

Structure

7.0  Objectives

7.1  End of Cold War and Shifts in International Economic/ Trade Relations

7.2 The ‘Cruel Dilemma’ between Bread and Freedom
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79 Let Us Sum Up

710 Key Words

7.11 Answers to Check Your Progress Exercises

7.0 OBJECTIVES

Reading this unit will make you understand:

@ Iiow_ hﬁvg Development, Democracy and Human Rights become inter-related,

® more about inter-relationship between liberty and equality,

® essence of human rights-centred notion of ‘Development’ and various milestones in its
-evolution,

e different Human Rights Charters that have provided institutional and programmatic basis to
its effective realization.

7.1 END OF COLD WAR AND SHIFTS IN INTERNATIONAL
 ECONOMIC/ TRADE RELATIONS

The end of Cold War triggered major changes in the international economic reiauonshlps The
first change was the triumph of the international financial institutions, particularly the World
Bank and the IMF over the UN economic agencies especmlly UNDP after decades of rivalry. The
former came around to the view that development is more than economic growth and the
economic thinking of the fifties and the sixties were therefore not correct. But it is fifty years
already past. And those who espoused such points of view like Third World countries and UNDP
have been eclipsed. This is popularly known as Washington Consensus which reflected a united
stand of Washmgton—based institutions like World Bank, IMF and of course, the government of
USA

The second change was the beginning of a new consensus on the importance of free markets as
the foundation of economic development. Cnucs call it ‘free market religion’ since as Prof. Noam
Chomsky and others have argued, acceptance of ‘free market as the foundation of economic
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development’ is based more on a ‘faith’ than on ‘empirical evidences’. It has been forced on
people, particularly the Third World political leaders. With the disintegration of the Soviet model
of the centralized planning (command economy), a noticeable change came in the economic
debates. The shift has come about from an earlier position of ‘planning’ (socialist) vs free market
(capitalist) to a new plane in which the debates centre around degrees of relaxation in government
control and intervention in the national economies. Once again, the lead in this direction was
provided by the World Bank in conjunction with a purposefully created European Bank for
Reconstruction and Development (1991) for facilitating transition of the Central and East
European (former Communist) countries into free-market economies.

Probably the most critical change was taking place in donor countries” thinking regarding future
shape of international relationship (particularly economic) following the end of the Cold War and
decline of ideelogical confrontation. This trend was contained in the 1989 Report of the OECD
(Organization for Economic Cooperation and Development then consisting of 29 developed
countries of the world, the figure has risen to 34 now) which reflected the state of things to come
in the 1990s.

The 1989 OECD Report ‘argued that “a quiet revolution may be in process which can have
profound implications for development. While economic and political monopolies of power. will
resist this revolution, and while history tells us that there will be both backward and forward
movements, we seem to be in a period when democratic processes are advancing. This
phenomenon is reflected in donor thinking about development cooperation in 1990, (P.17)

Evidences in this direction of development - democracy integration came up quietly one after
another, almost the same time around. We have, for example, Prof. Samuel P. Huntington's
researches on “Third Wave of Democracy” to tell us that nearly forty countries have turned to
democracy in the past two decades and “since the early 1970s, only four or five of the new
democracies have returned to authoritarian rule”.

If democracy has come to stay, we have the UNDP’s famous 1993 Human Development Report
establishing a close correlation between levels of development and the enjoyment of basic
freedoms and democratic institutions. The same year (1993) the World Conference on Human
Rights at Vienna was working up to a mandate given to it by the General Assembly and this
mandate was to sincerely examine the interrelationship between development and human
rights. While declaring Right to Development as ‘inalienable’, the Vienna Declaration mentioned
in Article 10 that “lack of development cannot be invoked as a ground for denial of human
rights.”

e

l_Chr:cic Your Pi‘dgress 1

k. What were the major changes in international economic/:trade:rélations aftegithg end'ofithe
Cold War?

............................................................................................

2.  State whether the following are True or False:
(@) Soviet model of economic planning was based on free market philosophy.
(b) ' The European Bank for Reconstruction and Development was created to lead the
former socialist countries in Central Europe on to a capitalist path.
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3. Which of the following statements is Correct about the 1989 OECD Report?
(a) It predicted that the donor countries would be guided henceforth by considerations of
democracy while dealing with the developing countries,
(b) It predicted the oncoming of revolutions in developing countries.
(c) It stressed the importance of capitalism to the development of the world.

Mlustrations: Box. 1

A Brief look at the Reports and what they say:.

- 1989 Report of the Organization for Economic Cooperation and Development -
predicted the necessity for donor countries to take the development angle into
consideration before they gave aid to the developing countries,

- 1993 Human Development Report - established close correlation between levels of
development and the progress of basic freedoms, growth of democratic institutions.

- 1993 World Conference on Human Rights at Vienna - Article 10 of the declaration
said ‘lack of development cannot be a ground for denial of human rights'.

Illustration: Box. 2

What does INTEGRATING Human Rights with Development mean?

- Protection of. Human Rights

- Poverty eradication.

- Realization of Human Rights for Sustainable Human Development.

72 THEE ‘CRUEL DILEMMA’ BETWEEN BREAD AND
FREEDOM

The relationship between Development & Democracy has often been confused to mean ‘one at
the expense of another’. This is the ‘old thinking’ on development which believed that a strong
hand of a dictator is only capable of taking hard decisions necessary in the developing countries.
This thinking dates back to the early sixties.

Bread or Freedom? appeared as a ‘cruel dilemma’ for the national planners. The present
generation who subscribes to this view would love to quote examples of growth (rather
miraculous growth), experienced in countries like Taiwan, Hong Kong (as it then was),
Singapqre, Republic of Korea and China recently. They are classified as ‘autocracies’. Even some
countries experienced hard economic decisions taken by their ‘unelected Prime Ministers’, which
were difficult for their elected counterparts. Examples cited are Moean Qureshi of Paklstan who
during his three months in office could slash budget deficits and introduce several hard measures
for cleaning the corrupt system. Similarly, Anand Panyarachun of Thailand has been credited with
cutting tariffs and reducing the all-powerful army’s business clout etc. Both Qureshi and Anand
were good administrators with, however, an important personal background in common. While
the former was a Vice-President of the World Bank, the latter was the former Thai ambassador
to Washington,

Can we hold out the example of these good administrators as evidences against -elected
governments or democracies? Some may still argue that the better-performing autocracies in
South Korea and Taiwan could succeed in transiting into democracies afterwards. Why not then
prefer autocracies over demacracies, if the transition from the former into the latter is possible?
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But why at all, South Korean and Taiwanese autocratic regimes “decided” to go democratic?
Violent state repressions of popular strikes led by the students could not be continued longer and
these pressures, rather than ‘benevolence of the autocrats, substantively explain for the decision
to go democratic’. By any count, there are more tyrants who have remained unsuccessful in
economic and social fields than those who became successful.

7.3 STUDIES IN INTER-RELATIONSHIP BETWEEN
DEMOCRACY, DEVELOPMENT AND HUMAN RIGHTS

Many scholarly views suggest that development and democracy are not really strange bed-fellows
though causality in their inter-relationships is suspect. Recent econometric studies have established
that “this is probably of a functional and not generic nature”. (Monojit Chatterjee;: World
Development Vol. 21.No12, 1993), Surajit Bhalla has studied 90 countries (in the period 1973-
90) about development which meant to him economic growth and social progress. He came to
the conclusion that “civil and political freedom promote growth and social indicators better than
autocracy”. John Williamson looked at 13 countries which went for radical economic reforms
involving transitional difficulties for their citizens. Of them, he found at least six democratic
countries as radically determined, if not more so, than four authoritarian countries. In any case,
he found that the reforms were necessitated by the economic ruin caused by the previous
autocratic regimes.

Prof. Jagdish Bhagwati offers an operational definition of democracy to include
(i) right to vote and to turn out governments,

(ii) an independent judiciary,

(i) a free press.

Such a democracy according to him is conducive to development, because it has been found that:

(@) democracies have rarely gone to war against each other.,

(b) whereas authoritarian regimes “bottle up” people’s pmblems, democracies provide “safety
valves” for venting them out.

Prof. Mancur Olson argues, “a dictator may be interested in maximizing loot, subject to keeping
the economy going whereas a democratic leader, of necessity, has to share the booty with the
constituencies of voters”. In other words, a money-grabbing democrat is less costly for the
‘economy than a money-grabbing dictator, since the democrat shares the loot with the constituents
like farmers or trade unions (their leaders, at least) while the despot may send it all to the Swiss
Banks. Therefore the economy is liable to be adversely affected under a dictatorship.

7.4 QUALITY OF DEVELOPMENT — A FACTOR IN
DEMOCRACY

The quality of democracy is also important since it also affects quality of development. Neither
development nor democracy is free from corrupting tendencies. Since both development and.
democracy are inter-connected, quality of one impinges on the quality of the other. A case in

point is Amartya Sen’s famous argument of why and how famines could be controlled in India.
His study says that in India people were allowed freedom to express their opinions and were
given an opportunity to put their positive thinking into actual use whereas Mao’s China didn’t
allow either. But democracies can also “create waste, even paralysis of useful state action,”™
through lobbying activities of various vested and special interest groups. A quality democracy
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which substantially impacts the quality of development is founded on “the incentive and the
ability to vote, to mobilize and to be heard” (on the part of the people). Modern information
technologies and para-governmental bodies like NGOs and Peoples’ Organizations which have
sprung up, can dynamize this process of quality infusion into democracies to promote healthy
development.

Going through this route, Prof. Bhagwati seeks to resolve “the cruel dilemma” between bread and
freedom (referred to in the previous section), which he and fellow economists faced during the
fifties and sixties. He came to the conclusion that “to choose between democracy and development
was too simple-minded” and evidences now suggest that this “relationskip between the two is far
more textured, and less unfavorable to democracy, than we thought then.”

_ Check Your Progress 2

L. What.issue has come to be known as the “Cruel Dilemma”?

2. Which of the following is not a necessity in Prof. Jagadish Bhagawati's definition of
Democracy? '
{a) right to vote,
(b) right to own private property,
(c) right to hold one’s opinion.
(d) an independent judiciary,

..............................................................................

3. Why do thinkers like.Prof. Bhagawati and Prof. Mancur Olson opine that demoéracy is a
better way for ensuring development?

4. How is quality of democracy related to the quality of dévaiopment?
------ iuv-tl!lhllll------------q--u-r.rr-qnooa.oonnn-----....c-o...-..-----‘z--.qgao-..-----------oi-ca.a.«u.u.u
+ - * * o LY * e
5. Can dictatorship be an alternative to democracy?
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7.5 DEVELOPMENT: AN INTEGRATED CONCERN

In the previous section, we understood why democracy brings about development and what
authoritarian governments cannot achieve. Democracy, we read, acquires real meaning only when
human rights and human - centredness are. followed when we discuss about Development. But
what is Development? What is Right to Development?

The meaning of Development has grown and has acquired a new set of connotations. After years
of debates, it is recently accepted that development is “an inalienable human right”. Thus, the
UNDP Policy Document of 1998 supports this approach and defines development as “multi-
dimensional, integrated, dynamic and progressive”. Its realization involves full observance of all
human rights - civil, political as much as social, economic and cultural. Tt addresses all concerns
- environment, peaceful co-existence, poverty and persistent social and economic inequalities. It
is human-centred development in which human beings occupy the centre of activities which
constitute the responsibility of “all actors in development” within the international community,
within States at both the national and international levels and within the UN system as such. Each
human being has thus a right to development, as Gandhi said, till the last drop of the tear is wiped
out from the last person on this earth. Development in this sense,is all-encompassing, In the words
of the UN Secretary General, “The right to development is' the-measure of the respect of all other
human rights. That should be our aim: a_situation in “which all individuals are enabled 1o
maximize their potential, and to contribute to the evolution of society as a whole.”

How would individuals who make and advance the societies be ‘governed’ for realization of their
best potentials? Various recipes have been suggested, and most of them have pointed at one form
of democracy or another.

Samuel Huntington who pioneered such type of studies holds the view that rapid economic
growth creates conditions for political mobilization and participation which, in their turn, provide
a basis for democratization.

Take the case of the oil-rich countries of West Asia, Concentration of wealth in a few hands there
is posidvely associated with lack of democracy and insufficient protection of human rights.
Developed countries of the West, on the other hand, show a high level of association between
development and democracy. They also hold no less for the developing countries, Prof.
Vanhaner would argue. This is so because if a developing country chooses to establish and
maintain democratic institutions, relevant power resources will be distributed widely, as well.

Check Your Progress 3

D. In Development

.+ the following argued that rapid economic growth would lead towards mors
dho o eation?
(a) Samunel Huntingte
(b) Jagdish Bhagwati
(c) Amartya Sen
(d) Vanhanen
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3. Which among the following is a correct statement?

(a) Concentration of wealth in a few families creates opportunities for development.
(b) Peoples’ participation in ruling lead to anarchy.

(c) There is.'no relationship between Dictatorship and Human Rights.

(d) Lack of Development leads to denial of Human Rights,

7.6 STRENGTHENING HUMAN RIGHTS: RECONCILING
LIBERTY WITH EQUALITY

Human rights - centred view of democracy seeks to bring about a wholesome arrangement in
which principles of liberty are reconciled with principles of equality. For a developing country
like ours, considerations of equality would require that socio:economic and cultural needs of the
people are no less important than the civil and political freedoms. The challenge is: the entire
development process, principally the actors on the scene - the State, the international community,
the civil society and above all, the UN agencies - must assume this daunting responsibility.

7.7 MILESTONES IN HUMAN RIGHTS-CENTERED
DEVELOPMENT

Before we come to the State’s responsibilities / obligations, it will be instructive to know the
milestones of achievements in this direction:
1.  The Banjul Charter, 1986.
2.  The Arusha Charter 1990.
3. Programmes of the International Organizations:
(a) Agenda for Development of the UN General Assembly (November 1997).
(b) Recommendations of the Third Working Group on Right to Development of the UN
(July 1998).
(c) UNDP Document, “Integrating Human Rights with Sustainable Human Development”
(1998).
(d) UN Secretary General’s report to the UN General Assembly, “Renewing the UN: A
Programme for Reform”.

7.7.1 The Banjul charter

The Banjul Charter is the famous African Charter of Human and People’s Rights adopted

in 1986 which stands out among all its counterparts for two specific contributions, viz.,

(i) It is the only place where the: ‘rights of peoples’ have been recognized and established
formally and legally as collective rights in an international treaty.

(i) It is the vnly ‘binding’ international human rights treaty which has recognized the right to

developnaent. Article 22 of the: Charter mentions unambiguously about this: .

a.  All people shall have the right to their economic, social and cultural development
with due regiurd to their freedom and identity and in the equal enjoyment of the
coimmon heritage of huranankind.

b.  Stzues shall haave the duty, individually or collectively, to ensure the exercise of the
Rijzht to Deve:lopment.”

The: Arusha Charter
The: Arusha Charter is a nother unicjue achieve ment as it 'was an outcome of joint efforts by 500

representatives from a combination of diverse: sectors - NGOs, African governments, donor
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countries, UN agencies ete. It is known as the African Charter for Popular Participation in
Development and Transformation and was adopted in February 1990. According to the Arusha
Charter, it is imperative for transformation of the society that people take initiative through non-
governmental institutions, grassroots organizations and the like which are based on voluntary
membemhlp, are democratically organized and are rooted in African tradition and culture. In this
way one can guarantee independent’ development “from the bottom up”. In the model set out in
the Arusha Charter, non-state voluntary sectors have a primary “extra-constitutional™ right to
participation, and in the case of this being withheld or violated, the international community is
entitled to provide support for its realization. This is the highest that the voluntary peoples’
initiatives could ever be elevated.

The African .expenments as can be seen have always been a step ahead: they are engaged in
protection of human rights which is a big step ahead of mere promotional initiative.

772 UN Initiatives: Integrating Human Rights with Sustainable Development

The central thrust of the UN initiatives in this sphere lay in effectively integrating efforts for
development with those for observance and promotion of human rights. The perspective and the
achievements in this field have been discussed in the Unit on Right to Development. However,
we may note that a global strategy has been formulated which aimed at making the Declaration
in Right to Development (1986) applicable and realizable. Mention mdy be made here that a
consensus had been achieved at a global_level on the concept of development with the adoption
of the Agenda for Development by the UN General Assembly in November 1997. This glabal
consensus centred around the interwoven nature of development and human rights. The Agenda
notes:

“Respect for all human rights and fundamental freedoms, democratic and effective institutions,
combating corruption, transparent representative and accountable governance, popular participation,
an independent judiciary, the rule of law and civil peace are among the indispensable foundations
for development.”

In order to implement this view so that Right to Development is meaningfully realized, the Third
Working Group on Right to Development submitted its recommendation to the UN Economic
and Social Council in July 1998 containing the following prominent suggestions:

For the States

®  Legislative reforms to ensure that treaty laws take precedence over domestic laws.

®  Adoption of socio-economic measures to avoid exclusion of margmallzed groups and
- protection of local cultures.

®  Measures to ensure that the poor and the vulnerable groups have access to resuumes to fulfil

i _their basic needs,

(] Respect for all human rights for ail and ratification of human rights treaties.

For the UN system

®  Establishment of a comprehensive set of human rights indicators.

®  Increased UN initiatives and interventions to reduce social and economic inequities, for
which the UN High Commissioner for Human Rights should enter a dialogue with premier
institutions like World Bank, IMF and other financial institutions.

®  UN monitoring of political and popular participation.

®  Overcoming problems arising out of coordinating international tradmg system with the
Right to Development.
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‘These suggestions were hailed by the UN High Commissioner for Human Rights, Mary Robinson
in the following words: .

“Human rights bring to the development discussion a unifying set of 'standards - a common
reference for setting objectives and assessing the value of action”,

7.7.3° UNDP’s efforts

‘A quick but a positive development was the acceptance of the principle of:i mtegratmg human
rights with development. In her message to the launching of this document “Integrating Human
Rights with Sustainable Human Development”, the UN High Commissioner for Human Rights,
Mary Robinson wrote, “the United Nations Development Programme (UNDP) promotes
international standards established to protect the human rights of every individual. I welcome this
approach by which human rights has acquired a powerful new advocate”.

Through adopting such an integration, UNDP has piaced its commitment to human rights at three
levels:

(a) Poverty eradication

(b)  Realization of Human Rignts for Sustainable Human Development

(c) Good governance

 Firstly, this UNDP's mandate for eradicating poverty has been understood in terms of full
realization of Right to Development. “Poverty is a brutal denial of human nghts Thus by working
to eradicate poverty, by supporting the antipoverty capacity of g{:vemmen:s and civil society
organizations, and by ensuring that United Nations operational activities for development are
fully coordinated for the eradication of ‘poverty, UNDP is fostering the implementation of the
Right to Development".

Secondly, UNDP advocates realization of human rights as part of Sustainable Human Development
(SHD), an approach that places peaple at the centre of development. UNDP has identified in this
connection four main areas of SHD, and they relate to:

a) Eliminating poverty and sustaining livelihoods.

b) Promoting advancement of women.

c) Protecting and regenerating the environment.

d) Developing capacity for good governance,

Thirdly, more of its programming activities will be devoted to good governance and they include
activities like reforming legislatures, increasing effi iciency of the executive and strengthening the
Jjudiciary and those which seek to promote transparency, accountability, decentralization, and
above all, implementation of rule of law. While strengthening these governing institutions, UNDP
would seek to premote capacity - development of such institutions through making available
necessary training and education.

Further, every UN agency has a responsibility to promote and protect the human rights which
however are a specific mandate of the offic: of the UN I{igh Commissioner_ for Human Rights.

UN Secretary General Report: Integration of human rights with UN activities and pmgrammes
has been rwfﬁnned by the Secretary General Kofi Annan in his report to the General Assembly,

\. 7 f L P e _l [ed NGl _'l_l A Programm Or Re '"f .

Tn order to make it realizable, the UN Apensias Rave \deciiiiud i icpte s ik toe
implementation. These duties are the same as were suggested by the famous Norwegian human
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rights thinker and activist Asbjorn Eide,

the duty to respect,
the duty to protect, and
the duty to fulfil.

7.8 IS THE CURRENT HUMAN RIGHTS — CENTERED
APPROACH PRO-WESTERN?

There has been a general feeling that it i§ so because ‘democratization’ has peculiarly been
designed and worded to suit the western conceptions. Sometimes, such a phrasing tends to ignore
the local, uniqueness of social and political compulsmna of the dcvclopmg countries.

Elsenhans summarises it as “democratization becomes the enhanced presence of the Western
industrial countries through their multilateral fiscal aid and development agencies”; The policy
prescriptions are compatible with and rooted in the neo-liberal political philosophy of the western
industrial countries. A few of such lately often heard prescriptions are: ‘good governance’ and
‘civil society’. Al these three expressions of policy prescription, namely democratization, gooa
governance and civil society, constitute the key elements in the neo-liberal philosophy. The neo-
liberal philosophy seeks to undermine the importance of the State as a protector of the lives o
its citizens from the fetters of the State control and regulations. ‘Good governance’ aims f«
politically managc those affairs of the State which the latter cannot handle efficiently. It may b
noticed that ‘good’ always accompanies governance impliedly, ‘good’ are those criteria whisl
. have been prescribed by the developed, donor countries. The formal expression ‘governance

actually has come from the World Bank (1992) whose articles of agreement debar it, from
entertaining political considerations for aid giving. But this digression into the political fielc
appears to have been taken under the compulsions of a neo-liberal ideology which is findamentally
opposed to the institution of State including the Welfare State, The more the state can be
discredited in this way, the more justified is the devolution of its powers downwardly into the
private sectors and outwardly into the transactional sectors of the capltai These phenomena are
increasingly becoming evident in the Third World Societies and are known as ‘localization’ /
decentralization’, and ‘globalization’ respectively. Ian Smillie, a veteran of grass roots experience
tells us about the choice of the word ‘governance’. He says, “Donors have often skirted
suggcsnons that a recipient country might posmbly have a bad government though a good ally
in the field of international policies,. The stress on ‘governance’ is more of an anodyne, having
less to do with specific cases of cormpuon tyranny, & repression, & more to do with-a clinical
management or “governing” ......according to some criteria set by the donors”.

7.8.1 Who can Enforce Rights?

Who can force states to respect, protect and fulfill important obligations which are enshrined in
Article 28 of the Universal Declaration of Human Rights? Certainly, not the Western Powers,
though they can contribute substanhaﬂy if there is a change of Popular control exercised through
periodic free and fair election is one answer. In this connection, it is worth recogniging the
importance of an optional Protocol for socio-economic rights similar to the one for civil and
political rights. Some serious efforts are being made to campaign for such a protocol. Because
it is felt that social security (like food; clothing, shelter) are as important as civil security
(protection against torturce, unlawful detention, and political harassment by the state agencies) in
De:veloping States.
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Realization of Human Rights for Sustainable Human Development.

. |
fieanl s i s T s ]

Eliminating Sustaining  Advancement . Protecting & Developing
Poverty - livelihood of women regenerating ~ capacity for good
Environment governance

Good governance means

| | |
v o . . v ;

Reforming Increase the  Strengthening Promoting Ensuring  Decentralization
Legislatures efficiency of  the Judiciary transparency accountability
the Executive in activities

How would good governance be ensured?

Imparting training and education.

Human Rights

Democracy

Development

Human Rights is the centre of Development & Democracy

79 LET US SUM UP

We have studied how states and international organizations have begun to accept humem-
centeredness in Development as the main program in their policies. Previously, when a country
achieved economic growth, it was considered to have hclped the citizens, howsoever corrupt and
dictatorial, policy makers were. But, social and ¢conomic thinkers have proved that real and
sustained democracy cannot be achieved if that State suppressed the dernocratic aspirations and
individual freedoms of the citizens. Autocracies usually tended to be helping only the ruling
groups and not the common citizens. After the end of the C'old war in the 1990s, the hitherrto
suppressed national, cultural and ethnic aspirations: of the people and cornmunities came into the
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open, thereby compcihng the powers to take notice of the need for evolving an integrated
approach to the issues of Human Rights and Development. Questions like ‘good governance’,
“democratisation’, and ‘civil society’ were emphasized to give more weightage to the individuals
and non-statc actors and forces. African countries immediately responded to the. prevailing
international opinien and came up with the African Charter of Human and People's Rights and
the Banjul Charter. What was unique about them was their insistence on placing human groups
and individuals at the centre of the agenda of the governments and holding the governments
responsible for safeguarding citizen's rights and bringing about development in the way their
people desired. European countries too placed increasing importance on human rights - centered
development. Though each continent responded differently, yet the underlying concern was to
bring about an awareness of Human Rights. But the western countries began fo pressurize the
developing states to understand the issues of human rights and development in the light of their
own perception and made such compliance a prercquisite for giving aid to them. Some UN
agencies are opposed to this but since the West is the largest donor for the UN’s operations, the
UN remains helpless.

The approach of the developing countries is giving priority to social security measures over civil
security measures. This has to be understood by the West so that Human Rights - Centered
‘Development concemns can be promoted and protected meaningfully in the new century.

' Check Your Progress 4 !

1. How are the Arusha and Banjul charters different froni the other charters?
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7.10 KEY WORDS

Autocracy - absolute government by one person, dictatorship,

Anodyne - a pain killer which is used in all ailmeats.

Bottle-up - put under curb.

Clout - Influence.

Daunting -  discouraging

Lobbying - the act of influencing legislators by intcrested group of people

Multi dimensional - dealing with many aspects

Meo-liberalism - a political philosophy which emphasizes on the role of free
market against the state as engines of development.

Recipe - a suggestion for achicving some thing.

Safety valves - safe way out

Skirted - avoid

Texure - arranged
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7.11

ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1

Major changes that took place after the end of the Cold War in the 1290s were: the demise
of the Soviet Union, the dismantling of the Communist - ruled Eastem bloc, and
strengthening’ of the philosophy of free market. Neo-liberalism which emphasized de-
control of the centrally structured economic systems, supports growth of the “civil society”
(non-governmental structures) and dilution of authority of State etc. are the hall marks of
the new era.
2.(a) False

(c) True
3.(a) is correct.’

' Check Your Progress 2

1

&
3

Whether ‘food’ is more important or ‘freedom’? Actually, this is a wrong way of posing
the question since one is not necessarily at the expense, of the others.

(b)

Democracies have ensured responsibility on the part of their rulers and have prevented
monopolization of gains by a few members. The rulers are compelled to share wealth with
peoples’ representatives. See the text also.

A good democracy, where people are allowed freedom to 1mp1ement what they think good
and suitable for their own good, ensures a better standard of development. Since it is the
people themselves who understand and manage their own resources in the way they think
ideal, they develop interest in getting the best under the circumstances, Rcspclns:blllt}'
increases with encouragement given to local level (grass roots) leadership. :
No. Because studies by Profs. Bhagawati, Olson and Amartya Sen have shown that
dictatorships meant no participa.don by the local people, a high level of corruption, no
transparency in decisions taken because they were at a distance from the people. Absence
of questioning from the people turned leaders into irresponsible power - crazy individuals
who looked to the country for their selfish ends only. '

Check Your Progress 3

1.

2,
3.

An integrated,” multi-dimensional approach which addresses more concerns than mere
economic growth. UNDP Policy Document of 1998.

(a)

(d)

Check Your Progress 4

L

The ‘Right of Peoples” have been formally recognized and made binding on the signatories
to. enforce them. They have also expressly recognized the Right to Developinent. Thc
Arusha Charter was prepared with the involvement of the NGOs, UN agencies, donor
agencies, besides the governments.

People at the centre of development.

The dutics to respect, protect & fulfil.
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UNIT 8 INTERNATIONAL RELATIONS, STATE
SOVEREIGNTY AND HUMAN RIGHTS

Structure

8.0  Objectives

&1 Introduction

8.2  Modern International System

8.3  State Sovereignty and Human Rights

8.4 Humanitarian Interventions
84.1 Three models of Intemational Human Rights

85 Let Us Sum Up
8.6  Some Useful Books
8.7 Answers to Check Your Progress Exercises

8.0. OBJECTIVES

Human rights fit uncomfortably in an internarional order based on sovercign states. Why is it so?
This unit answers this by examining the nature of the international order and the growth of the
international human rights movement. After.going through this unit, you will be able to:

® explain the concept of sovereignty,
® identity the key features of international relations,
e trace the emergence of international humian rights rnovement,

® describe the obstacles in the enforcement of human rights.

8.1 INTRODUCTION

International order is structured around sovercign states having an 2xclusive jurisdiction over its
territory, its occupants, resources and events that take place there. Despite the state regulations
for their citizens, human rights territory have gradually acquired int erational icgitimacy. Today,
individuals, non-governmental organisations, international organisations, ancl even statzs have
become vocal in expressing concern for human rights and sometimezs act upon them. Ind viduals
and their interests are beginning to find a place in international law and reliitions. Let. us first
examine the nature of the intcrnational system. Thereafter, we will examine the series of’ formal
and informal restrictions that have begun to impinge on state sov.creignty arid the controversy
surrounding the ‘right” or ‘duty’ of humanitarian interviention.

82 MODERN INTERNATIONAL SYSTEM

In the present international order, also called the Westphalian system (after the Pi:aca of
Westphalia signed in 1648) territorial states are the leacling actors. The scripit of world politics
is written mainly for territorial states. Everybody else is a support ing actor.

What gives the territorial state this special place--the status of an indep endent actor - is
sovereignty
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Sovereignty is the basic assumption about authority of modern political life, domestically and
internationally. Sovereignty, simply put, is supreme political authority. In medieval Europe, when
political authority was highly decentralised. no earthy power was regarded as sovereign. That
medieval order collapsed when the monarchs rose to absolute prominence over rival feudal
claimants such as the'aristocracy, the Papacy and the Holy Roman Empire. This centralisation of
political authority marked the emergence of the modern territorial states,

In the early territorial states, sovereignty was regarded as a personal attribute of the ruler. In
modern international relations, sovereignty resides in the state. The government, the principal
political organ of a state, whether democratic or otherwise, has the final and absolute authority
within its territory and its occupants.

To be sovereign is to be subject to no higher power. This dimension of sovereignty emphasising
the political independence of the state was established by the principle of the Treaty of
Westphalia (1648) cuius regio eius religio (or “whosoever territory, his religion™). This meant
that the ruler of each territory could determine the religious (domestic) policies for that area
without interference by anyone else. Other states are obliged not to interfere in the internal affairs
of a state. A state’s actions are a legitimate concern of other states only if those actions interfere
with their sovereignty.

Many treaties and agreements have codified these principles, The Charter of the United Nations
incorporated the principle of territorial integrity and political independence in Article 2 (4) thus:
“Members shall refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other manner inconsistent with
the purposes of the United Nations.” The Charter reiterated the principle of non-intervention and
domestic jurisdiction in Article 2 (7): “Nothing contained in the present Charter shall authorise
the United Nations to intervene in matters which are essentially within the domestic jurisdiction
of any state or shall require the Members to submit such matters to settlement under the present
Charter..."”

The centrality of sovereignty in modern international relations is another way of saying that
international relations is anarchic, that is, international system functions in the absence of
hierarchical relations of authority. There is no rule making and rule enforcing institution in
international relations, But anarchy or the absence of higher political authority above the state
does not necessarily imply chaos or absence of order. In fact, although there is no international
government, there exists a rule governed sociz! order in international relations. States, initially
free of obligations to one another, have accepted a whole body of formal and informal rules (for
[instance, international law, rules governing diplomacy and recognition of spheres of influence,
elc. These restrict the freedom of action of a sovereign state in certain activities and spheres.

These restrictions on a state's freedom of action do not amount to loss of sovereignty. This is so
because they have been voluntarily accepted by states as sovereign entities. The most basic
international norms, principles and practices continue to rest on state sovereignty. Consider this:
The illegal interventions by powerful states in the internal affairs of other states can be traced
back to the absence of higher political power or legal authority above the state. That is the essence
of sovereignty.

While states claim exclusive jurisdiction over their territory, and citizens, international human
rights also seek to regulate the way states deal with them. International human rights policies,
therefore, seem to involve unjustifiable intervention in sovereign state’s affairs. And yet, in the
last five decades or so, human rights have emerged as legitimate area of international action. In
the following section, we will examine how international law came to regulate the way
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governments treat their own citizens and assess human rights activity in a political order
structured around state sovereignty.

International Human Rights Framework

When we refer to 1nternagémal ‘human rights policies, laws or practices, it becomes necessary to
know the framework inside which the above are seen in practice. Today many human rights
instruments make up the international human rights framework. Along with the Universal
Declaration of Human Rights (1948), the crucial covenants, the International Covenants of Civil
and Political Rights and the International Covenant of the Economic, Social and Political Rights
constitute the International Bill of Rights.

Next are instruments that protect against gender, cultural and racial discriminations-the
Convention on the Elimination of All Forms of Discrimination against Women (1979), the
Convention on Elimination of All Forms of Racial Discrimination (1966), and Declaration of the
Rights of Persons Belonging to National or Ethnic, Religious and Linguistir: Minorities (1992).

Then there are instruments that protect against various crimes and stipulate punishments-the
Convention on the Prevention and Punishment of the Crime of Genocide (1949), the Convention
-against Torture and Other Cruel, Inhuman or Degrading Punishment.

Several instruments focus on the righis of specific groups such as.women, children, indigenous
peoples and the disabled.

There are also international human rights law dealing with treatment of prisoners and a code
of conduct for law enforcement officials who deal with human rights in administration of
justice.

Finally, a number of declarations deal with social welfare, progress and development including
the 1986 UN Declaration on the Right to Development.

Together these treaties, conventions and declarations emphasise inter dependent multi dimensional
character of human rights which create legal obligations for signatory states and specialised roles,
functions and ob!:gataons for the agencies and organisations of the United Nations system.

!L Check Your Progress 1

Consider the foliowing statements carefully and state whether they are true or false:

! International law and informal rules place restrictions on state autonomy or freedom of
action. This establishes an international political order in which rules are enforced by an
mlamauonal organisation.

-----------------------------------------------------------------------------------------------------------------

1 International organisations are created by states and remain their creatures. They do not
have independent lives of their own,

...........................................................................................................

5. Some non-state actors such as multinational organisations are fi inancially. sironger than
some of the states and may even influence the behaviour of states. But they are not
mdependent actors on the intemational stage,
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8_.3 STATE SOVEREIGNTY AND HUMAN RIGHTS

Human rights, as a standard subject of international relations are of recent origin, emerging with
the United Nations.

In the nineteenth and early twentieth centuries, the European powers and the United States did
occasionally intervene in the Ottoman and Chinese empires to rescue nationals caught in
situations of civil strife or to establish or protect special rights and privileges for Europeans and
Americans. There is hardly an instance to cite where they intervened to protect foreign nationals
from their own government. In fact, human rights were seldom even a topic of diplomatic
discussion, Likewise, the ‘humanitarian law’ of war expressed in documents such as the Hague
Convention of 1907, limited only what a state could do to foreign nationals, not the ways a state
treated its own nationals or peoples over whom it exercised colonial rule.’

A major exception was the nineteenth century anti-slavery campaign. As early as the Congress
of Vienna in 1815, major powers recognised an obligation to abolish the slave trade. At the
Brussels Conference of 1890, a comprehensive treaty to abolish the slave trade was finally
concluded. But even slavery, as opposed to\international trade in slaves, was treated as largely
a national matter. A major international treaty to abolish slavery was not drafted until 1926. In
the 1920s, the International Labour Organisation (ILO) also began to deal with some workers
rights. In addition, the League of Nations was given limited powers.to protect ethnic minorities
in areas where boundaries had been altered following the First World War, With these marginal
exceptions, human rights had not been a topic of international relations.

It was after the World War Il that the idea that a government’s treatment of their own citizens
should matter to the rest of the world, gained acceptance. The event that brought this 1o the fore
are the barbarities which were practised by the Nazis jn Germany before and during the World
War I1. The Charter of the United Nations (UN) that was drafted at around this time, represented
“a break from the dominant tradition of national sovereignty over human rights. The Charter
expressed a determination “to reaffirm faith in fundamental human rights, in the dignity and
worth of the human person, and in equal rights of men and women.” The purposes of this new
international organisation were stated to be, among other things, “to develop friendly relations
among nations based on respect for the principle of equal rights and self-determination of peoples

. . [and] to achieve international co-operation . . . in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as fo race, sex, language,
or religion.....". In two key articles of the Charter of the UN, all members “pledge themselves
to take joint and separate action in co-operation with the organisation” for the achievement of
these and related purposes.

Lest anyone gets carried away by the Charter’s good human rights intentions, however, Article
2 (7) emphasised the principle of non-intervention. More important, the reiterated obligation in
Article 55 to promote “universal respect for, and observance of, human rights and fundamental
freedoms for all” is presented as a means of assuring the conditions of stability and well being
necessary for. peace and security, not as an end equal in value to peace and securify. These
limitations around the Charter’s commitment to human rights clearly suggest a promotional role
for the UN. Legal scholars point out that the ‘delegates to the founding conference in San
Francisco rejected a Charter provision that would have given the UN the mandate to prorect, not
si'm'p]'y to promote human rights.

Once the international organisation came into being, the member states ot no time in elaborating
human rights standards by adopting the UN Declaration of Human Rights (UDHR) in 1948. The
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UDHR enumerated without clear prioritisation, virtually all the demands being made by citizens
on their govemments around the world-demands that governments not to interfere in their civil
liberties and guarantee basic amenities like jobs, education, and health care.

Although the UDHR was a ‘standard of achievement for all people and all nations’ and not a
treaty imposing legal obligations, it provided a new aura of legitimacy to human rights in
international relations which was utilised by the international human rights constituency to
translate their demands into- binding international and domestic laws. The most comprehensive
multilateral human rights treaties are the International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social, and Cultural Rights. These were adopted by the
General Assembly in 1966. And following their ratification by thirty-five member states, they
entered into force in 1976. That is, the Covenants became binding legal obligations of the
signatory states. Today, over half the states of the world have become parties to the Covenants,
and virtually all the rest (including most prominently, the United States) have either signed but
‘not ratified the Covenants or, otherwise expressed their acceptance of and commitment 10 these
norms.

Treaties are a source of international law. Law making treaties such as the Genocide Convention
of 1948 and the International Human Rights Covenants of 1966 are typically drafted by an
international organization or conference and then presented to states for their consideration.
Neither the drafting of a treaty nor its approval by the UN or any international organization gives
it legal effect. For a treaty to be binding, it must be accepied by sovereign states. After a specified
number of states become parities (states that have ratified or acceded to the treaty) to the treaty,
the treaty becomes binding. And it is binding only on those states that have formally and
voluntarily accepted it.

Since their adoption by the UN General Assembly in the mid-1960s, these basic covenants
increasingly referred 1o as the “international bill of rights”, have in turn generated a multitude of
specialised and auxiliary human rights conventions and forums.

At the multilateral level, the UN Human Rights Commission began to inquire into the human
rights situation of specific states. The Commission also began to conduct confidential investigations
of ‘communications’ (complaints) that suggested * a consistent pattern of gross and reliably
attested violations of human rights and fundamental freedoms”., In 1986, the Commitiee on
Economic, Social and Culwral Rights was created to improve reporting and monitoring in this
important area.

At the non-governmental level, human rights non-governmental organisations, representing the
interests of individuals and groups have became more numerous and active. Their activities-
expressing views, drawing up resolutions, drawing attention to violations, urging studies,
attending trials, sending fact finding missions, protesting misconduct, and so on- have strengthened
international human rights norms and constrained the actions of rights violating states.

Also several nations, particularly Western democratic nations led by the United States, have
become vocal in expressing and sometimes even acting on their human rights concerns ¥They
have often used their political, diplomatic, economic and financial leverage to press certain states
1o respect human rights.

With human rights gaining in strength, today states are having to contend with a new conception
of legitimacy- moral legitimacy based on human rights performance. Traditionally, a government
was considered legitimate if it exercised authority over its territory and accepted the international
legal obligations that it and jts predecessors had contracted. What it did at home was largely
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irrelevant. Today, a moral legitimacy based on human rights performance is being weighed
against legal legitimacy.

While human rights advocacy groups often emphasise the moral source of legitimacy, states
attitudes are different. The United States described the Noriega regime in Panama as illegitimate

~on human rights grounds for being repressive and undemocratic and overthrew that regime
through military action. But despite the almost universal condemnation of the Tienamen massacre
in 1989 (when Chinese troops fired on armed student demonstrators and brutally crushed the
emerging democratic movement in the Peoples Republic of China), the US did not let its human
rights concerns stand in the way of more or less regular diplomatic relations, including
continuation of special trading privileges for China. Take a more recent example. In Turkey, an
estimated 3,000 Kurdish villages have been destroyed, three million people intemnally displaced
and thousands of Kurds killed by the Turkish security forces in the context of the 15-year armed
conflict with the PKK. There have been no threats of action by the international community.
Instead, Turkey was accepted as a candidate for European Union membership, Clearly, human
rights concerns are subordinate to other considerations such as power and legitimacy. In other
words, human rights as a standard of legitimacy has been partially and incompletely incorporated
into the rules of the international society of states,

'With international human rights constituency ‘becoming more active, states are also having to
come to terms with the expanding international law of human rights (see box II) in the sense of
deciding on the extent of its domestic application. Here, there is dispute of theory about whether
domestic or international law should take precedence over the other. There are also problems in
interpreting customary norms that are fashioned in multicultural setting. Still, some progress has
been made in this direction. The celebrated case here is that of Filartiga v. Pena Irala (1980).
In this case, Pena, a Paraguayan police inspector, was sued in a US court by Filartiga, the father
of a student whom Pena had tortured to death in a Paraguay jail. Filartiga's case was that torture
was a violation of the law of nations, and that the US court had jurisdiction in the matter, by
virtue of the 1789 Alien Tort Statue allowing such competence when a tort had been committed
in violation of the law of nations. Pena’s lawyers argued that torture was not a violation of the
law of nations, and that anyway, the proper forum for consideration of the case was Paraguay.
This argument succeeded in the first instance. But, on appeal, it was found that torture was a
violation of customary international law, that the Alien Tort Statue applied. The judge concluded
that “the torturer has become-like the pirate and slave trader before him-hostis humani generis,
an enemy of mankind”. Torture, thus, becomes not a national but an international violation of
human rights.

‘States can be subject to substantial international legal obligations to which they have not
consented. This is because niext to treaties, custom is the other main source of international law.
Treaties are essentially contractual agreements of states to accept certain specific obligations.
Cuslnmary rules of international law are well-established state practices to which a sense of
obligation has come to be attached.

In the Filartiga vs. Pena-Irala case of 1980, the US Court held that torture was a violation of
customary international law.

Some lawyers argue that that the UDHR had, over time, become a part of customary international
law, or at least strong evidence of custom. '

A significant aspect of the Filartiga vs. Pena Irala case is that it breached the principle of state
sovereignty by holding a foreign individual guilty of human rights violations when the offence
was committed in his own state. This practice has not gained ground, but the case clearly
indicated the existence of social obligations laid upon individuals as humans as well as citizens.
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The expanding international human rights activity reflects and has helped to create a transformed
understanding of the place of individual in international rclations, Traditionally, states have been
the sole subjects of international law, Only states have legal standing, the right to bring actions
in international tribunals. The rights and interests of individuals could be protected only by states
acting on their behalf. This has begun to change. Individuals and their interests are beginning to
find a place in international law and international relations. The European Convention for the
Protection of Human Rights and Fundamental Freedoms which was signed in 1950 (along with
subsequent protocols) has given individuals the chance to obtain human rights redress from
forums outside of their own national systems. The European system became a model for the
human rights conventions of the UN and other regional groupings (particularly, the American
Convention on Human Rights that entered into force in 1978). But none have gone as far as the
European regime in allowing individuals to complain against their own governments. In the late
1960s, the Economic and Social Council established what is popularly known as the 1503
Procedure, whereby anyone in the world, or any group of persons who feel they have been
prevented from exercising human rights or fundamental freedoms may complaint to the UN. The
Optional Protocol to the International Covenant on Civil and Political Rights (which entered into
force in 1976) and ratified so far by only thirty seven countries, created the United Nations
Human Rights Committee with the power to consider written petitions directly from individuals
who claim that their rights have been violated with the proviso that the claimants must first “have
exhausted all domestic remedies™. The committec can hold hearings and issue findings. These
findings are not binding judicial decisions as those of the European Court. However, public
exposure of country reports on human rights situation creates a morally binding force on the
respective states to guard themselves against international criticism.

8.4 HUMANITARIAN INTERVENTIONS

With the collapse and break up of the Soviet Union and emergence of a new world order in which
values like democracy, the rule of law and respect for human rights were supposed to be top
priorities, idea of the ‘right’ or ‘duty’ of ‘intervention’ to deal with the humanitarian and human
rights problems has gained currency. The ‘right’ or ‘duty’ of intervention came to public attention
for the first time when several Western nations took military action against Iraq in April 1991.
The operation was presented as a measure to protect the Kurds in northern Iraq, who were being
harshly oppressed by the Iraqi authorities. In 1992, Operation Hope was carried out in Somalia
to put an end to anarchy there and restore conditions in which people could survive, In 1994,
France carried out Operation Turquoise in Rwanda, ostensibly to protect its inhabitants from a
genocidal war that was tearing the country apart. There have also been interventions in Bosnia
and Herzegovina (1994-95), Liberia, Sierra Leone, Albania in 1997 and in Kosova (1999).

But is there a ‘right’ or ‘duty’ of humanitarian intervention? Is the ‘duty to assist’ a moral right
which can override the traditional legal rules. Is it a principle to be incorporated into international
law? '

Governments supporting foreign intervention argue in terms of morality and universal values. The
US government, for instance, justified the North Atlantic Treaty Organisation’s bombing of
Belgrade on the grounds that to tum away would be a “moral and strategic disaster”. Supporters
of intervention also cite the development of international law to back their arguments. They argue
that the Charter of the UN allows the UN Security Council to take coercive measures including
military action, if it determines that there is a threat to “international peace and security”. In fact,
military intervention by Western nations in Iraq and in all subsequent occasions cited above have
been authorised by the UN.
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Governments opposed to foreign interventions argue that the basic international norms and
principles rest on national sovereignty and non-intervention in the internal affairs of a state. As
we noted elsewhere, the UN charter has codified these principles in Article 2 (4) and Article (7).

Any evaluation of humanitarian intervention rests fundamentally on our conception of international
society and the place of human rights in it. Jack Donelly gives us three competing theoretical
models of the place of human rights in international relations- the statist, the cosmopolitan and
the internationalist models-each with its own conception of international society and its role in
international human rights.

8.4.1 Three Models of International Human Rights

The traditional statist model sees the sovereign nation-state, operating in an anarchical international
environment, as the central and overriding feature of international relations. There are elements
of order in international relations, but that order arises largely out of the actions of the state. In
other words, state power is the chief determinant of international outcomes. For a statist, state
interests, defined in relatively narrow, selfish, terms, are the principal motivators of international
action. Contemporary statists certainly admit that the state is no longer (if at all they were in the
past) the sole significant actor and that human rights are no longer the exclusive preserve of the
states. Nonetheless, they insist that individuals and their rights and interests are largely peripheral
to international relations. Individuals are objects, rather than subjects, of international law and
politics. The most that individuals can hope for is that their own state will act on their behalf.,
Human rights remain principally an internal matter of a sovereign state and a peripheral concern
of inter-state relations. For a statist, there is nothing like a independent international society. In
particular, there is no international body with the right to act on behalf of human rights.

Standing in sharp contrast with the statist model there is the cosmopolitan model. The
cosmopolitan sees individuals more as members of a single world political community than as
citizens of states. Instead of thinking of international relations, that is the relations between states,
a cosmopolitan thinks of a world political process in which individuals and other non-state actors
are important direct participants. For cosmopolitans, the world society is independent of, and in
some sense superior to state and the society of states. Although they admit to the reality and
power of states, they emphasise on challenges to the state and its powers from below, by
individuals and non-governmental organisations, and from above, by international and regional
organisations, and by the independent activities of a great array of multinational actors. They
often see international organisations, and even some international NGOs, as representatives of an
inchoate international society of humankind above the society of states. International action on
behalf of human rights is relatively unproblematic in such a model. When states are guilty of
gross and systematic violations of human rights, or are unable to respond effectively to situations
of humanitarian crisis, individuals, NGOs, states, regional and international organisations all have
at least a right, and perhaps even responsibility, to act. In fact, cosmopolitans, largely reverse the
burden of proof, requiring justification for non-intervention in the face of gross and persistent
violations of human rights.

Between the statist and cosmopolitan models, lies the internationalist model. I this model,
individuals are not given the prominence they receive in the cosmopolitan conception, nor are
they peripheral as in the statist conception. Internationalists admit that the international society
is on the whole a society of states, but they see greater international social constraints on the
liberty of states than do statists. Unlike the statist, an internationalist is less inclined to denigrate
ethical constraints, declaratory norms of international law, and the constraining influence of non-
state actors. In other words, without denying the continued centrality of states, they focus
attention on the international society of states, which imposes only limited restrictions on states.
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Internationalists stress the evolving consensus among states and non-state actors alike on
international human rights norms. Since there is no consensus among states and non-state actors
on norms for humanitarian intervention, the internationalist does not have a single perspective on
humanitarian intervention. Defining his perspective largely in terms of the two ideal-types, the
statist and the cosmopolitan conceptiogg/of international relations, the internationalist is often torn
in both directions, The final stand that the internationalist would take, closer to the statist or the
cosmopolitan model, is a matter of how he/she would interpret the particulars of a case and the
relevant international norms,

"Check Your Progress 2

1.  State whether the following statements are True or False
a)  Article 2(7) of the UN Charter emphﬂsim the principle of non-intervcnti{m.
b)  An individual of a foreign country can be held guilty for violating rights of another
mdmduai in his country
c) Opumal Pmmcai to the International Covenam on Civil and Political Rights
empowers an mdmdual to appeal to the UN Human Rights Committee,

d) India is not a signatory to the Opnﬂna] Protocol?-
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3,  Match the following:

i) Statist a) UDHR has become a customary law and the international
community should enforce it.

ii) Cosmopolitan b) There is no international authority with the right to act on
behalf of human rights.

iii) Internationalist c) Consensus on humanitarian intervention must be evolved.

The statist model, although it was accurate until the Second World War, is at best a crude and
somewhat misic.ading approximation today. Before the end of the Second World War, human
rights pracuces of a state were, with few exceptions, considered-a matter of domestic jurisdiction,
largely beyond the legitimate concern of other states. As we saw, human rights have become a
standard subject of bilateral and multilateral diplomacy. We also saw that state authority over
human rights has been constrained by the activities of the non-governmental organisations
representing the interests of individuals and groups.

This does not, however, mean that cosmopolitan. model gives an accurate description of the
present. In fact, the cosmopolitan model is largely a prediction about the direction of change in
world politics. Some sort of internationalist model provides the most accurate description of the
place of human rights in éun:cmpomr}; international relations. International human rights activity
is permissible only to the extent authorised by the formal or informal norms of the international
society of states,
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Here, we see that states, protective of their sovereignty (right of non-interference) have not

granted to the UN or any other international agency signifieant enforcement powers. They have

created and accepted international legal obligations that are to be implemented entirely through

national action. None of the obligations to be l‘ound in the multilateral human rights treaties can
" be coercively enforced by any external actor.

Typically, human rights treaties require states parties to submit periodic reports on their practices
with respect to the rights recognised in the treaty. The supervisory committee established by the
relevant treaty is authorised to study these reports, publicly guestion state representatives about
their contents and omissions, and make comments on them. But once the review of a report has
been concluded, the state in question remains free to do as it sees fit. The obligation to submit
a report is the only international implementation obligation a state accepts by becoming a party
to a typical international human rights treaty. The UN Commission on Human Rights, the
principal forum for the development of international human rights norms, is as lacking in coercive
enforcement powers as the supervisory bodies of the various treaties. At the regional level, the
Council of Europe has established effective system of human rights enforcement which includes
binding judicial decisions by the European Court of Human Rights. But even here, there is no
way of guaranteeing the sentence will be carried out. Sovereignty has proved incompatible with
the existence of a kind of worldwide “international police force”.

In the present international order based on sovereign states there is no legal sanction for any form
of intervention. While this places hurdles in the enforcement of human rights, many consider that
it is less bad than the one would include a broad right of humanitarian intervention. After all the
principle of non-intervention is the result of a historic battle waged by the weakest nations which
were under colonialism. The Charter of the UN, of course, did not put an end to interventions
by the big powers, but at least it gave the weaker nations a chance to oppose the use of force..
A return to the situation where there was a right to intervene which could, hypothetically, involve
side-stepping the UN decisions, would mean that the powerful states of the international system
could set themselves up as sole judges of what humanity supposedly needs. Once again, might
would be right.

Check Your Progress 3

1.  The weak human rights enforcement mechanism has facilitated many states to subscribe to
international human rights agreements even though they cannot or may not implement them
in practice. Why has the United States not ratified the Covenants? Find out.

...................................................................................................................................................
---------------------------------------------------------------------------------------------------------------------------------------------------
...................................................................................................................................................

---------------------------------------------------------------------------------------------------------------------------------------------------

2. The President of Algeria and Chairman of the Organisation of African Unity, Mr.
Abedelaziz Bouteflika, has compared international intervention with breaking into a
neighbours house because a child had allegedly been beaten by his parents. Is it an apt
comparison? What action would you take if your neighbours ill-treat their own children?

...................................................................................................................................................
...................................................................................................................................................

..................................................................................................................................................
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3. The UN Secretary General, Kofi Annan, had outlined some criteria that m'ight guide the
UN Security Council in authorising interventions, whether by the UN. or by a regional or
multinational organisation. These criteria include: the scale and nature of the breaches of
human rights and international humanitarian law: the incapacity of local authorities to
uphold arder or their complicity in the violations; the exhaustion of peaceful means to
address the situation; the ability of the UN Security Council to monitor the operation; and
the limited and proportionate use of force, with attention to the repercussions upon civilian
populations and the environment. What is your reaction to these criteria? Will these
eliminate the misuse Of power by the big powers? Will the big powers now have one more
reason to intervene in the affairs of weaker states?

---------------------------------------------------------------------------------------------------------------------------------------------------

0 0 B 8 4005000000 0y 008

85 LET US SUM UP

Following the UDHR, several multilateral human rights treaties have been drafted and ratified by
states. These have created a strong and comprehensive set of international human rights norms,
to which most states publicly subscribe. These norms, along with the supervisory activities of
committees created by these treaties, and the activities of international, regional and non-
governmental organisations, have substantially transformed international attitudes and policies
towards human rights.

The formal and informal restrictions on state sovereignty over human rights, the prominent role
of individuals and groups in international relations, the recognition of human rights as a standard
of moral legitimacy point to the departures and deviations from the traditional Westphalian state
system. At the same.time, it should be noted that even though the state is increasingly legally
obligated and politically pressured to treat persons in accordance with universal (and regional)
standards, formal sovereignty remains with the states. States remain supreme in the making and
implementation of international human rights policy and state power primarily determines what
international steps to be taken to defend human rights. Today's states, however, have to learn to
co-exist with the growing forces of international human rights laws and norms, practices and

pressures,

8.6 SOME USEFUL BOOKS

Jack Donnelly, 1993, International Human Rights: Dilemmas in World Politics, Westview Press,
Boulder Colorado.

———eeThe Universal Declaration of Human Rights: Theory and Practice

David P Forsythe, 1991, The Internationalisation of Human Rights, Lexington Books,
Massachusetts,

David Held, Political Theory and the Modern State, 1989, Indian Reprint, ‘1998, Worldvisw,
Maya Polity, New Delhi.

Robert Jackson, ed, Political Studies, Special Issue on Sovereignty at the Millennium, Vol. 47,
No. 3.
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Some of these corporations have gross incomes greater than the Gross Domestic Product (GDP)
of most nation states. General Motors is bigger than Denmark and at least hundred largest
corporations are larger than most member States of the United Nations. Nearly 70 percent of
~world trade is controlled by just 500 largest corporations, rightly known as the Global 500 or
Fortune 500. The annual revenues of the Global 500 are twice the size of the gross domestic
product of the United States, the largest economy in the world. :

9.1.2 World I‘rade: G-7 dominance

in the period following the Second World War, the bulk of world trade is accounted for by the
high'income group economies known as developed countries. The core of the high-income group
coantries is made up of the G-7 economies consisting of USA, Japan, Germany, France, Italy, the
UIX and Canada. It is actually G-8 with the inclusion of Russia. The low-income and middle- -
inc ome economies together are sometimes referred to as developing economies, Most of these are
countries of Asia, Africa, Latin America. Which were under colonial subjugation in the past and
und-<r neo-colonial domination at present. : : :

_'l:‘v.fel.t-*.y percent of the worlds’ population requires 80% of the world’s resources to maintain its -
li ving standards. It needs to exploit even those resources of the developing countries which were
traditionally considered non tradeable, through their superior technology and knowledge. You

i1wust hiwve heard about Neem and Basmati rice getting patented by American multimationals.

Check Your Progress l] .

1.~ What does globalization mean?

---------------------------------------------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------------------------------------------

2.  Why should there be no unrestricted entry of TNCs into de;.reloping countries,

.................................................................................................................................................

B

.................................................................................................................................................

3:  Name the G-7 countries. :

.................................................................................................................................................

9.2 = MISMATCH BETWEEN GLOBAL ECONOMY AND
GLOBAL SOCIETY iy

Instead o ¥ “globalization with 4 human fam”.-grotesque inequalities have overshadowed world
trade: UNU_:TAD Secretary General Rubens Recupero stated before ECOSOC in July 1y57 &
“the world economy is in some respects polarizing more than it is converging”. ;

The develop:, nent of a global economy has not been matched by the development of a glubal
society. The b: 1sic unit for social and political life remains the nation-state International law and
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international institutions are not strong enough to prevent war or large scale abuse of human
rights in individual countries where TNCs are operating and they cari exploit the situation for their
profit motives. They can also exploit the bio-diversity and environment, ruining both in the long
run. Global financial markets being largely beyond the control of national or international
authorities, the TNCs and financial markets have grown so very powerful that they can impinge
upon, human rights of individuals in the society and sovereignty of the State in actual practice.

No doubt the States remain sovereign. They wield legal powers that no individual or corporation
can possess. They can interfere in the economy but they are increasingly being subjected to the
forces of global competition. If a government imposes conditions that are unfavourable to the
capital, capital will seek to escape. Conversely, if a government keeps down wages, permits child
labour, bonded labour, cheap prison labour etc., it can foster the accumulation of capital both for
TNCs as well as the rulers of the country.

Globalization has, thus, led to the weakening of State and rendered the relationship between the
community, the State and the corporation totally fluid. It has entrenched the powers an& widened
the freedoms of corporations eroding the powers and freedoms of people in their diverse
community settings. Social scientists have begun to talk of ‘reinventing government’ becziise the
State is turning more one-sided in representing corporate interest and failing to represent citizen
and community interest.

For citizens and communities, the erosion of State power implies withdrawal of two profective
umbrellas: to the individual citizens and the community. The first is the protection available
through the regulation of (commercial} profit-seeking behaviour so that destruction of livelihoods,
environment and people’s health, can be prevented. The second is the protection built into
traditional environmental rights and rights to knowledge and culture, rights which are often
customary, indigenous and not written in law, but which are central to secure livelihood and
survival options, especially of marginal groups such as women, tribals, landless and small
peasants, farmers, traditional healers and craftsmen etc.

In view of the alarming situation created by the power and reach of the TNCs, it has become
imperative to re-examine the efforts of agencies and instruments promoting world trade and
global economic system. Rubens Recupero is right in warning that if “globalization is to deserve
its name, it has to include and not to exclude, to integrate and not to marginalise”. TNCs must
‘generate enough jobs with adequate pay and must help reduce poverty of host and home
countries. They should not rush headlong into heady philosophy of marker profitability and
economic efficiency but must bring about human development and social protection into equation.
After all, the United Nations which drew up the Charter of Human Rights also created World
Bank and IMF to help revamp the war ravaged economies of its member countries, The denial
of these rights and fundamental fréedoms is not only an individual and personal tragedy, but also
‘creates conditions of social and political unrest sowing the seeds of violence and conflict within
and between societies and nations. In a global society regional and local conflicis threaten to
engulf the world community. But IMF and World Bank in their haste to create a new world
economic order failed to take notice of the activities of TNCs. However their role in promoting
international trade and reducing trade barriers cannot be discounted.

9.3 AGENCIES AND INSTRUMENTS OF WORLD TRADE

9.3.1 World Bank and IMF

There were no intemnational agencies and instruments to control, supervise and promote international
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trade before the Second World War.. World Bank and IMF have helped Third World countries
to integrate their economies in the new world economy through three measures:

I)  increase in exchange of good and services;
II) raising transnational production, and
III) helping in financial and exchange rate transactions.

The World Bank and IMF have induced, and sometimes forced through sanctions, the third World
developing countries to change their planning and development policies, reduce the role of
government to allow market forces greater freedom and promoted monetary tightening through
structural adjustment policies. As many of these countries were caught in the “debt trap” and were'
not able to pay back the IMF and World Bank loans, structural adjustment of these economies
was suggested by them in 1980s. Structural adjustment was a package of various policy efforts
to get out of the debt trap and to rehabilitate them fo resume growth in the coming decades.
Structural adjustment can be seen as a measure by World Bank - IMF to bring the devcloping
countries in the mainstream of global economy through:

new fiscal, monetary and trade policies,

reduction in government expenditure,

elimination of subsidies on domestic products, reduction in import duties and tariffs,
control of internal money supply,

opening of trade and production to private industry,

raising agricultural production through improved technology and quality inputs and
Stimulating export of agriculture commodities.

S

93.2 GATT

Besides World Bank and IMF, General Agreement on Trade and Tariff (GATT) was set up in
1948 as an instrument to regulate world trade. It was a complement to the IMF and World Bank.
The original signatories of GATT desired to facilitate free trade by encouraging removal of any
unnecessary barriers to trade.

The initiative to set up GATT came from the United States which wanted to extend the US
economic model of high volume, standardized production and open market to the rest of the
world. The US has dominated the working of this organization since its inception but it could not
develop as an International Trade organization following disagreement by the US Senate in 1950
to pass its Charter. It has, thus, remained a Voluntary Contractual Agreement.

9.3.3 Uruguay Round

The 108 member countries of GATT 'met eight times since 1948. The purpose of the first seven
rounds had been to set up a code of conduct regulating world export and import and reducing
Mﬁ‘mdothcrkndpbammmordettopmnmtcﬁulmdc The formation of trade blocks like
(North American Free Trade Agreement) NAFTA in North America and the European common
Market (later European Union) gave a fillip to its activities.

The eighth round of discussions by GATT called the Uruguay Round was held at Punta del Esta
in Uruguay in September 1986. The earlier regulations related mainly to general production and
price policy while conceding the freedom of each country to design its own economic policy. This -
round not only aimed at increasing the scope and power of GATT but also prepared detailed
mguhhmofduneﬂkpohmuthmughmmmhhTRMNdTRIPSmdmanngamw
body called World Trade Organization (WTO). '
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Check Your Progress 2 '

1. Name the two ‘protective umbrellas’ which will be withdrawn on weakeni'ng of State.
authority.

....................................................................................
.....................................................................................

---------------------------------------------------------------------------------------------------------------

2. Specify basic elements in Rubens Recupero’s warning.

......................................... LA sy S R LI R T o o T 0 S A 00 B0 Ll

3. What amount of international trade is controlled by Global 500 companies?

_______________________________________________________________________________________________________________
...............................................................................................................

...............................................................................................................
...............................................................................................................

---------------------------------------------------------------------------------------------------------------

................................................................................................................

The WTO was set up in January 1995 with a comprehensive mandate covering economic
governance, trade and investment of member countries. It is to monitor trends in global
production, trade and flow of capital from one country to another and devise reforms and
regulations from time to time. WTO has now replaced GATT and has an independent machinery
for consultation, evaluation, negotiation and enforcement of trade decisions. It has a greater reach
than the World Bank and the IMF in terms of its rules and regulations covering taxation, import,
export, industrial and agricultural production of member countries.

The WTO has a mandate to reduce and eliminate trade distortions, to issue (wherever necessary)
directives on tariff and non tariff measures taken by countries to raise exports, and to reduce
imports. It prohibits incentives and subsidies to boost output of selected industries in a country.
In agriculture, the major WTQ provisions are:

a) reduction in domestic subsidies,

b) access to foreign trade, )

c) trade related intellectual property rights (TRIPS) and

d) sanitary and phytosanitary regulation for products free of health hazards.

Countries which fail to implement WTO policies and structural adjustments suggested by World
Bank will have to face sanctions and restrictions which may destroy their economies. They will
also be disqualified for loans from World Bank and other foreign investors except in certain
conditions. ' '
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9.3.5° Trade Related Intellectual Property Rights (TRIPS)

TRIPS clauses aim at regulating the patenting of all products and not just their processes (which
was the usual practice. earlier) which enter international trade. The clause covers drugs,
pharmaceuticals, processed foods and chemicals. A ten-year transition period has been given to
countries to implement TRIPS. Some ‘major steps suggested are:

i)  National patent laws to be changed to include product patenting along with process
patenting. ' i

ii)  All indigenous agricultural species to be conserved immediately by setting up gene banks
and bio-tech research and data centres.

iii)  If countries do not have patents in agro-chemicals or pharmaceuticals, the present (read
foreign here) patent holders have exclusive marketing rights for 5 years. '

iv)  Restrict transfer of seeds and plants breeding among farmers.

v) . Setup mumtormg centers for safeguarding the interests of products, users and traders of
seeds.

vi) Disputes between mernber countries on food safety, and plant health will be settled by the
World Intellectual Properties organization (WIPO), Geneva, whose decision will be final.

9.3.6 Trade Related Investment Measures (TRIMS)

The TRIMS agreement brings into being a new investment regime in the financial market. It
replaces all existing restrictions on foreign investors imposed in developing countries and stresses
right of investment of funds by one country in another as a legal right. It empowers foreign
investors or industries to start retaliatory measures against governments which impose restrictions.
Time period is given to developing countries to implement TRIMS and exception is made in
favour of countries with serious balance of payment problems.

9.3.7 Social Clauses

Inclusion of social clauses lmkmg trade to standards of labour and environment which are binding
on all member countries, gives WTO immense power to fix rates and parameters for all economic’
transactions. Under these clauses, a country can refuse to trade with another on the ground that
it does not observe international labour standards, allows child labour and coercive labour, does
not enforce minimum wages, permits discrimination in wages of men and women, and allows
pollution and environment damage.

These clauses prevent developing countries from having trade advantages due to lower costs of
labour and gain competitive advantage against firms in rich countries. This also does not take into
account the unequal social and economic structures and barriers in countries, where uniform
labour standards would take a long time to implement. These clauses not only militate against
democratic norms and sovereign rights of countries to pursue goals of social justice and equality
but also force out semi-skilled and unorganized workers from export industries and deprive them
of livelihood.

9.3.8 Multilateral Agreement on Investment (MAI)
In continuation of its policy of liberalization and globalization in the financial sector, the WTO
in a high level meeting at Seattle, USA in November 1999 concluded a Multilateral Agreement

on Investment (MAI). Countries which enter into MAI will have to give free access to foreign
funds and investments. MAI allows investing firms to retaliate and file a suit against a country
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which discriminates in any way either by imposing a quota of domestic labour, keeping a local
partner, or placing restrictions ¢ areas like media.

Such clauses are a direct intervention in the sovereignty of a country without any respect for its
values, culture, tradition and history, In fact, the ‘Super State’ system of the World Bank, IMF
and WTO, and TNCs, reach for the resources and knowledge that developing countries have so
far controlled and conserved. Conflicts over economic value:of nature and knowledge have
become reflections of globalized conflicts now.

Check Your Progress 3 |

{.  When and in what circumstances was WTO set up?

......................................................
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.................................................................................................................

3.  Mengion at lgast two measures suggested by WTO to be followed by all countrics in
agricultdre.

-----------------------------------------------------------------------------------------------------------------

9.4 An Evaluation of WTO Efforts

The new era of global trade heralded on January, 1995 by the inauguration of WTO which
dramatically changed the whole concept of trade. Global economy now is to be legislated by the
WTO which is armed with the power to make legal judgements in international trade relations
and enforce the implementation of the Uruguay Round agreements. It has in fact replaced the
GATT and its primary objective is to ensure a free trade environment. However, looked closely,
ﬁmsnsumuommunpos:ngmterestsofahandftﬂofm@!malimmcaspects

irrespective of their shocking environmental and social impact especially in the developipg
countries. They not only intend to draw all domestic issues into global economy, they want to
extend their control on all matters related to life - ethics, values, ecology, food, culture,
knowledge, democracy - as trade commodities. It is a secretive organization with poor accountability
and less openness, The structure of WTO is supposed to be like the UN General Assembly - one
member one vote - but in five years of its existence there has not been a single vote taken. Instead,
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decision is made by so called consensus, whereby smaller and less po-wcrful nations are
browbeaten into accepting the position already decided upon by strong members like the US.

Environmental crisis has made it amply clear that ‘growth’ in global economy has led to the
destruction of nature’s economy which is the only renewable source of environmental regeneration.
This has also snatched from the people their source of susterfance economy which provided them
food and fuel free of cost. When these goods would be turned into trade commodities it will
destroy people’s freedom as well as basic needs. More trade and more cash may mean less life;
in nature through ecological destruction, and in society. through denial of basic needs.

For example, the World Bank policy paper on trade liberalization for India’s agriculture sector
recommends creation of ‘markets in tradeable water rights.’ It argued that “if rights to the delivery
of water can be freely bought and sold, farmers with new crops or in new areas will be able to
obtain .water provided they are willing to pay more than its value to existing users. And
established users will take account of its sale value in deciding on what and how much to
produce”.

Such a measure in tradeable water rights will divert water from small farmers to large corporate
‘super farms’ and lead to water monopolies. Taking the logic of the market into account, tradeable
rights have a tendency to be sold to the highast bidder. Consequently, the wealthier you are, the
more power you will have over access of even such resources which are considered free gifts
of nature. This will lead not only to misuse of resources and their overexploitation, it would also
lead to their depletion. The commodification and privatization of land and water resources ‘are
based and promoted by international trade organizations on the flawed belief that prices equal
value. To prevent ecological abuse of land and water, the people in the developing world,
consequently, are asking for the opposite - the inalienable right to resources like water.

The two central impacts of GATT Uruguay Round and WTO are the removal of national barriers
in trade flows and the introduction of hitherto domestic concerns like agriculture and intellectual
property rights into the arena of international trade. Assessing the impact of domination of market
forces in the Indian food sector, one must not be surprised to learn that due to this policy food
prices increased by 63 percent between 1989 - 90 and 1993 - 94. This has led to a decline in per
capita food consumption in the last three years. When as demanded by WTO, food is available
only at world market prices, starvation soon will be the likely certainly for the majority of the
poor.

The liberalization of agricultural. exports have led to exports of cotton and yarn shooting the
prices three times. This has resulted in large-scale unemployment of weavers. Likewise, foreign
import of grains and millets with various hidden subsidies, have put local farmers at disadvantage.
Vandana Shiva, an active champion of human rights, points one that food “security is destroyed
by ‘liberalization of both exports and imports.™ | '

9.4.1 Evaluation of TRIPS

An analysis of TRIPS Agreement, likewise, would reveal that it has brought for the first time into
global trade the areas of ideas, knowledge and innovation. The clauses that refer to intellectual
property rights (IPR) in the areas of bio-diversity and agriculture are of particular interest. The
agreements covering IPRs and clauses supporting the patenting of life forms and processes are
heavily weighted in favour of TNCs which will acquire exclusive marketing rights even in the
areas of traditional knowledge of the developing countries. For example, if an TNC manages to
obtain a patent on genetically transformed Haldi, Neem or Soyabean, it will own all forms of
these for geaerations and all those using them would have to pay for their use.
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In most of the developing societies, their patent laws and cultures forbid patenting of life forms
because they cannot be owned and manufactured. The GATT and WTO will force us to give up
our moral values, economic priorities and autonomy to a handful of Fortune 500 companies.

The GATT-TRIPS is, therefore, not about trade. It is politics through other means to build up a
neo-colonial society in the developing world. Environmentalists and labour urions have opposed
these moves and have criticized GATT because it destroys jobs and the environment. To placate
them “trade-related” social clauses and “trade-related” environmental clauses were offered.

9.5 AN ALTERNATIVE APPROACH TO WORLD TRADE

Realizing the impact of the GATT/WTO policies, the active negotiators of the trade work group
of Non Governmental Organizations drafted an Alternative Treaty on Trade and Sustainable
Development in June 1997 at the Global NGO Forum in Rio de Janeirio. This viewpoint of World

trade declares:

a.  International trade should be conducted with the objective of improving the well being of
the people, whilst recognizing the need to promote socially just and ecologically
sustainable development and prudent resource management.

b. International trade should guarantee the fair distribution of wealth, the self-determination
of people, and participatory democracy.

c.  Compensation, working conditions, land use, and exploitation of natural resources must be
directed towards sustaining socially and ecologically balanced communities. Comparative
advantage must not be pursued by exploiting people and nature in an inhuman and
unsustainable way.

d.  Debt cancellation and the retrieval of national sovereignty based on democratic principles
is indispensable to socially just and ecologically sustainable development.

e.  Improving terms of trade of developing countries, eliminating distortions caused by unfair
trade practices and preserving the right to enact fair policies including health, other social
and environmental standards are important.

f.  People have the right to full access to all scientific information, financial and independent
technical assistance must ‘be available to enable all the countries to meet minimum
international health, other social and environmental standards,

g.  Conflicts between the provisions of international trade and environmental agreements must
be settled on the basis of maximum protection to the environment,

h.  Trade in armaments should be prohibited.

When third world developing countries began to face difficulties on home front in their
liberalization efforts, various international forums came forward to voice their concern on eroding
human values and rights in the face of interventions by TNCs.

9.6 GROWfNG POWERS OF TNCs

Proponents of market capitalism and liberalism who claim that free market is the essential
foundation of political democracy-a guarantor of the rights of the people against the abuse of
State power, have replaced a known devil that the State was with an unknown and unpredictable
monster of the market. Market is never a friend and is an undemocratic institution. Dominated
by global mega-corporations, stronger than majority of States in economic power and armed with
unfettered powers through GATT/WTO pose a serious threat to economic and political rights of
people everywhere. With most fundamental of all human rights - the rights to a means of living
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- literally the rights to live - and the right to participation in making the decisions that affects our
lives, in the hands of the TNCs people of the developing world can very well visualize their future
life. The growing unaccountable powers of these corporations, has naturally turned out to be a
cause of concern for most developing nations.

It is an internationally recognized principle that economic rights and civil and political rights are
universal, indivisible, interdependent and interrelated. With roots in a distant country, no
particular love for host people and society and profit as their only motive, TNCs are going to let
loose neo-colonialism of a different nature. They, may seem to pay lip service to the UN
Declaration on the Right to Development. Vienna Declaration and Programme of Action,
Amnesty International’s Human Rights Principles for Companies etc. and national and international
institutions may talk tirelessly of efforts being taken to make business responsible to society and
to respect human rights and social development, there is no binding force in these declarations..

9.7 HUMAN RIGHTS STANDARDS

UN Secretary General Kofi Annan, speaking at the Davos World Ecumm:c Forum in January
1999 called on TNCs to promote universal values in their dealings and to “‘uphold human rights
and decent labour and environmental standards directly by your own conduct of your own
business’ challenging business leaders to abide by nine principles derived from internationally
recognized standards. These are:

Human Rights
I.  Business should support and respect the protection of internationally proclaimed human

rights within their sphere of influence and
2. Make sure they are not complicit in human rights abuses.

Labour

3. Business should uphold the freedom of association and the effective recognition of the right
to collective bargaining;

4.  The elimination of all forms of forced and compulsory labour;

5.  The effective abolition of child labour; and

6.  Eliminate discrimination in respect of employment and occupation.

. Environment

7. Business should support a precautionary approach to environmental challenges;
8. Undertake initiatives to promote greater environmental responsibility; and

9. Encourage the development and diffusion environmental friendly technologies.

But these standards are neither binding nor enforceable through a court of law. If an TNC violates
it, nothing can be done. Human rights, therefore, are under constant threat of violation and there
is no traditional institution to protect individual from the threats of business and trade. It is amply
clear that through trade and trade policies World Bank-IMF-GATT have played a high level
politics with the developing countries and their poor people. These international organizatfons
have turned out to be the mouth pieces of the TNCs and have thrust unacceptable conditions upon
the developing countries, It may be sometime later that they would be able to see through the
whole game plan of these institutions.
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9.8 INDIAN RESPONSE

Third World developing communities which have evolved, adapted and survived adversity for
centuries of oppression, suppression and economic exploitation find themselves suddenly deprived
of their natural strength to offset these new engines of growth. The anti-poor, anti-human rights
posture of TNCs threaten individuals and communities in a manner that requires to redraft
international policies to secure a minimum of social equality, gender justice, human rights and
freedoms for their people. The degree to which each nation captures opportunities or copes with
threats depends upon its capabilities: Such capabilities include:

the nation’s culture, attitudes and values;

Its social cohesion;

Its factor endowments;

Its industrial organizations; and

Its government leadership.

Global international trade is both an opportunity and a risk for countries like India and they have
to show a cautious approach. The fledgling economies can be ruined, their environment destroyed
their people embeggered. A nation’s capabilities have, therefore, to be analysed not just in terms
of the scope and intensity of each element noted above but also in terms of the interactive effec
among these elements over time.

* & & & &

India has adopted a cautious approach to the global integration in trade and investment and ha:
seen it as both an opportunity and a risk.

After having remained outside the global trade system for forty long years, India responded to the
realities of international trade in 1990s. Under the structural adjustment policies of World Bank,
India adopted a New Economic Policy in 1991 and took the following measures to open up to the
call of globalization of trade:

(i) opening all but six industries (in strategic sectors) to domestic and foreign investors.
(i) Reforming trade policies.

(iti) - Opening up capital market to foreign direct investments,

(iv) Removing restrictions on hiring foreign experts etc.

India realises that the time has come to enter the world trade scenario because in trade there are
no losers - everyone who plays the game wins. India joined the WTO since it was not a party to
any trading block like NAFTA or EU. WTO membership has paved its access to world markets
without having to negotiate with each of the 135 members separately. According to WTO
requirements, India is concerned about child labour and environmental protection. With a large
GDP, a great pool of scientists, engineers, business managers and skilled workers with large
surplus horticultural production, India is determined to make the best use of the global trade
opportunities.

9.8.1 Cautious to WTO measures

While availing of the opportunities presented by free market economy in global trade, India has
not closed its eyes to the threats of fundamental freedoms, human rights and a positive role o(‘the
State in the welfare of the society. It has taken up the cudgels against the inequitable terms of trade
imposed by WTO, TRIPS, TRIMS and social clauses. India is in the forefront of the developing
countries preparing long-drawn negotiations for securing equitable terms of trade in the global
market and fights for the rights of the poor, the unskilled, and all those whose rights and existence
are threatened bv the WTO policies. It has not abandoned its implementation of internal
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programmes for achieving social justice, equity and balanced growth with in the country and vis-
a-vis the developed world,

| Check Your Progress 4

1. Mention at least two alternative measures suggested by Non Governmental organizations as
against WTO suggestions.

LT
R L LT sEsasnan

2. What are the main capabilities upon which a nation responds to global threats and
opportunities?

L L TP e R

3.  What important measures has India taken to adapt to the emerging demands of trade?

9.9 LET US SUM UP

1. The World trade subsequent to the Second World War, has integrated the markets of the
world and given shape to a world market economy.

2. The recent trend in world trade not only includes trade in goods and services it also
‘encompasses trade in financial capital, knowledge, technology and genetics.

3. The world trade is dominated by transnational corporations, They are the prime agents of
the global economy. Fortune-500 g oup of MNCs dominate world trade. _

4. The World Bank, International Monetary Fund (IMF), General Agreement on Trade and
Taniff have played a major role in casting the global economy in the form of a free
international trade zone.

3. The World Trade Organization, a baby of the GATT, has assumed a super state status and
has begun to legislate world trade policies.

6.  The policies and programmes of World Bank, IMF, GATT and WTO are favourable to
TNCs which are concentrated in US and Europe and they threaten to penetrate areas which
were not traditionally included in tradable zones.

7. GATT policies of TRIMS and TRIPS threaten the very survival options of marginal
communities in developing countries whereas WTO policies on social clauses and MAL,
challenge the sovereignty of the State in the developing countries.

8.  Though measures are being taken to make business responsible to society, their profit motive
is well known and their akility-to buy the authorities make them unchallenged in the third
world countries, ' '

9. All countries of the third world including India are trying to counter the anti-people, anti--
poor, anti-state policies of the World Bank, IMF and WTO.

10.  India has on the one hand made structural adjustments in its economic policies and on the
other, raised its voice against inequitable terms of trade being imposed by international

agencies.
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9.10 KEY WORDS

Channelize: routed, directed

Grotesque: distorted

Fluid: uncertain

Phyto sanitary:

Subjugation: Control

Browbeaten: Threaten

Regeneration: revivify _

Co modification and privatization of law: to make public land private and make it available for
buying and selling in the market like a commaodity.

Marketing rights: right to buy & sell in a market for securing equitable terms of trade: to get
a fair share in trade: and exchange of goods and services.

9.11 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1,

2

3.

The complex of economic, technological ecological and cultural structures emerging at
global level are generally referred to as globalization.

Global economy is characterized not only by free trade in goods and services but even more
by free movement of labour, capital, skill, knowledge and entrepreneurship.

USA, Japan. Germany, France, Italy, UK and Canada.

Check Your Progress 2

1.

Transnational corporations are the main actors in the global trade today.-

2.  Transnational corporations are large corporate bodies whose activities are spread across a
member of States and they provide trade and services in various fields cutting across
national boundaries.

3. Nearly 70 percent of the international trade is controlled by the Global 500 companies also
known as Fortune-500 companies.

4,  World Bank, International Monetary fund and General Agreement on Trade Tariff have
boosted trade to global propitious.

Check Your Progress 3

1. WTO was set up on January 1, 1995.

2. The focal point of TRIPS clauses is to regulate patenting of all products and not just their

» processes so that only goods of the patented companies are available in the world market

3. Reduction in domestic subsidies and maintaining sanitary and phytosanitary standards ir
agricultural products,

4.  TRIMS stresses rights of investment of funds by one country in another as a legal right and
thus removes all barriers to foreign investments.

Check Your Progress 4

I.  (a) Improving terms of trade of developing countries, eliminating distortions caused by
unfair trade practices and preserving the right to enact fair policies including health and
other social and environmental standards.

2.  Trade in armaments should be prohibited.

3. Such capabilities include:

i}  The nations culture, attitudes and values,
i)  [Its social cohesion,
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Its factor endowments

Its industrial organizations

Its government leadership and

Peoples morale.

Opening its market to domestic and foreign investors.
Reforming trade polices.

Reducing farm subsidies etc.
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UNIT 10 Right to Development

Structure

10.0
10.1
10.2

10.3
10.4

10.5
10.6
10.7
10.8
10.9

Objectives

Introduction

Shifts In The Meaning Of Development
10.2.1 Right to Development: A Background

102.2 The UN Charter

International Bill of Rights

New International Econoimic Order (NIEO)
10.4.1 COCOYOC Declaration of 1974

10.4.2 UN Declaration on the Right to Development t'?!ﬁ
104.3 African Charter of Human and People's Rights
10.4.4 Conuibution 1o Right 1o Development: Two STREAMS
10.4.5 Basic Rights and Right to Development

10.4.6 Basic Rights and Duties

Institutional Reaffirmations

Let Us Sum Up

Key Words

Refcrences

Answers to Check Your Progress Exercises

10.0 OBJECTIVES

This unit will give you

what Development is all about,
highlights of the changes in the meaning of Development over the decades,
an idea of Right to Development,
chronicle of the UN’s role in promoting the Right to Development,

a picture of the relationship between Human Rights end Right to Development,

a brief list of various conferences on the Right to Development and explains how each of

them sought to reinforce this Right,

10.1 INTRODUCTION

‘Development’ is a word that has many meanings. When you say, “I develop a feeling for
someone or something”, you mean that a feeling, favourable or unfavourable, is growing within
you. You also use the word “development”, when you say, “I scc some new developmeats
happening” about a situation. In this sense, you say that some new incidents are occurting that
has an impact on the situatiop you are talking or thinking about. You give yet another meaning
to development when you notice some cracks in your house’s walls. Then you say “yes, ] notice

the walls are developing cracks.”

Whatever it may be, “‘development” means a new thing that'is happening around you. In other

words, it denotes a movement from a given situation.

In Social Sciences however, development has a specific meaning. Let us remember that we
talked of development as movement from the present state.
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Professor Gunnar Myrdal, a Swedish thinker, notes after extensively studying developing
countries:

“By Development I mean the movement upward of the entire social system, and I believe this
is the only logically tenable definition”. The famous educationist and social activist, Ivan Illich
gives a correct picture of the peoples’ understanding of development when he says, “the
development paradigm is more easily repudiated by thuse of us who were adults on 10® January
1949. That day most of us came to know the term in its present meaning for the first time when
President Truman announced his Point Four programme, Until then, we used the term ‘development”
to refer to species, real estate, and moves in chess: only thereafter to people, countries, and
econormic strategics. Since then we have been flooded by development theories”. Since 1949,
‘Development’ came to be known as the donor, developed countries medicine to cure the
recipient, developing countries poverty and economic backwardness. This Kit of medicines
contained models and strategics of economic growth, foreign aid, foreign technology, trzining of
personnel etc. Borrowing countrics of the South thus walked into a debt trap since they found it
difficult ‘o repay and thus became politically and economically dependent on donor countries.

10.2 SHIFTS IN THE MEANING OF DEVELOPMENT

Most ot the researches have confirmed that whatever be the meaning of Development, one
primary objective in all of them is the concemn for economic growth. The First UN Decade whith

began in 1961 almost equaled developrnent with economic giowth which was supposed to have °
“trickled down” to masses of penple.

Box 1

During that Decade, the world’s total Gross National Product increased by $1000 billion.
| About-80 percent of this increase went to countries who had per capita income of $US1000
and aibove but with just 25 percent of the world population. Only 6 percent of the increase
went to countries where per capita income was $1S200 or less but which has 60 percent of
the world population.

It is from the 1970s onwards, therefore, (the seconcl UN Decade) that the focus shifted to address
non-economic, social and cultural issues of development which consisted in promoting education,
health care, environmental safeguards, gender sensitivities, etc. Now development came to be
seen as. no less dependent on just and equitable distribution of goods and services within a society.
But the results of this changed focus and strategies - if at all they have been sincerely followed-
show a pathetic trend. According to the 1996 Human Development Report (HDR) published by
the UNDP, between 1960 and 1991, the share off the richest 20 pércent countries rose from
70 percent of the global income to 85 percent - while that of the poorest 20 percent declined from
2.3 percent to 1.4 percent. The ratio of the share of the world’s richest and the poorest thus
increased from 30:1 to 61:1 during this period. But if the richest 20 percent had 61 times more
income: in 1991 (than the poorest 20%) it has worscned further to 74 times in 1999, according
to that year's HDR. In other words, this. sad story of ever widening incquality among the world's
rich and the poor is continuine unahated.

These figures only mghiight the fact that development, as it had: been understood, had gone wrong
somewhere along the road. This is explained by the following:

(a) Hierarchy -orrich-poor differences became acute; and
(b) Uncvenness developed within the nations themselves.
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Therefore, thinkers who became alerted by the growing disparitics thought out alternatives to the
question of develcpment. “Should we still insist on maximisation of economic growth of the |*
UN Decade or should we emphasize the basic needs approach that became the important point
of concern-during the 2 UN Decade’™?

This was the major question that occupied the minds in the beginning of the 1980s.
10.2.1 Right to Development: A Background

Thinkers felt that quest for Development cannot-be confined 1o only one group of countrics,
mostly developing ones and concern for Development must be shared by both the rich and the
poor countries alike.

George Shepherd Jr. correctly explains thus: “The fundamental position of the Right to Development
approach is that development must begin and end with a concern for the human condition and
that this is a collective international responsibility.”

Thus *concern for human conditions’ and ‘a collective international responsibility constitute the
two pillars of this concept.

The credit for pioneering the articulation of the Right to Development belongs 1o the noted
Senegalese jurist, Prof. Keba M’Baye, a former president of UN’s Commission on Human
Rights and a former judge of the International Court of Justice and currently, the President of
Senegal’s Supreme Court, Prof. M'Baye developed the concept of Right to Development first in
his Strasbourg lecture in 1972 as he was analysing the importance of Articles 55 & 56 of the UN
Charter and Articles 22 to 27 of the UDHR and various statutes of specialized agencies in which
international cooperation and solidarity were stressed. Addressing the drafting committee of the
African Charter of Human and People’s Rights in 1979, he said:

“Our overall conception of human rights is marked by the Right to Development since it
integrates all economic, social and cultural rights, and also civil and political rights. Development
is first and foremost a change of quality of life”.

In another context, Prof. M’Baye makes it clear that ‘development’ is the recognized prerogative
of every individual and every people to cnjoy in just mcasure the goods and services. thanks to
the effort of solidarity of the members of the community.

This right has been clearly recognised by the ILO (International Labour Organisation), the UN
Agency responsible for maintaining labour standards and preserving rights of the labourers
throughout the world. In fact, the ILO has the distinction of first recognising’ the Right to
Development. As early as 1944, the ILO Declaration at Philadelphia affirmed that “all human
beings have the right to pursue both their material well-being and their spiritual development in
conditions of freedom and dignity, of economic security and equal opportunity: and, that “poverty
anywhere constitutes a danger to prosperity everywhere”.

This Declaration also called for “war against want within each nation and by continuous and
concerted international efforts” and proclaimed that these principles applied fully to all peoples
everywhere, in both independent and dependent territories.

Two important points may be noted from the ILO Declaration:

(@) Right to Development evolved with the right to self-determination as it applied to the
colonies then and
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(b) Along with it, a realization emerged in the minds of the colonial people that the colonial
exploiters have a responsibility to remedy them in future.

10.2.2 The UN Charter

The UN Charter of 1945 that followed, clearly lays down the foundation for an integral

relationship between socio-economic development and human rights. Article 55 requires that

the UN should promote

(a) higher standards of living and conditions of economic and social progress and development,
nationally,

(b) solutions to international economic, social health and related problems and international
cooperation in cultural and educational matters;

(c) universal respect for human rights and fundamental freedoms.

All the above objectives are to be fulfilled with “respect for the principles of equal rights and self-
determination of the peoples™. '

Through next Article 56, “all the members pledge themselves to take joint and separate action in
cooperation with the Organization [UN] for the achievement of the purposes set forth in Article
55"

Eo o R
K | Who did extensive study of the problems of Development in developing countries?
(a) Gunnar Myrdal (b) MV Pylee (c) Keynes (d) Schumpeter

- - CEE TS e EAETER N OEEEERERR AR

Tt

What was the difference in perception towards Development between the first UN Decade
(1961 - 1970) and the Second Decade (1971-1980)?

3. Say whether the following statcments are True or False. .
(a)  Collcetive international responsibility is one of the most important pillars of the Right to
Development,

tht - The 1O Declaration of 1944 at Philadelphia is based on the UN' Charter.

What is the importance of Article 55 of the UN Charter?

..........................................
.........................................

10.3 INTERNATIONAL BILL OF RIGHTS

The Universal Declaration of Human Rights 1948 makes a_specific_reference to_Article 18:
“Everyone is entitled 10 a social and international order in which the rights and freedoms set forth
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in this Declaration can be fully realized.”

As cxpressed in Article 1 which is common to the International Covenant on Civil and Political
Rights-and the International Covenant on Economic, Social and Cultural Rights (both of them
were adopted in 1966), the right to self-determination includes the right of all peoples to “freely:
pmsue their economic, social and cultural development.”

In 1969 the UN General Assembly adopted a Dec!aratmn on Sacial Py ‘ogress and Development.
Recognizing the linkage between the global issues of the day arising out of socio-economic
development and the root causes of human rights violations which were becoming rampant. the
UN Commission on Human Rights calied in 1977 fora UN study of the mtcrnauonal dnnensmns
of the Economie Order.

104 NEW INTERNATIONAL ECONOMIC ORDER (NIEQ)

‘As an alternative to the liberal international economic order that highlighted strategies for
maximization of growth, the New International Economic Order (NIEG) was first launched at
the first meeting of the UNCTAD in1964. Seventy-seven non-aligned countries participated. This
grouping came to be known as the Group of 77. The NIEO proposals contained in a resoiution
were finally accepted by the UN General Assembly in 1974. The policy proposals for a New
International Economic Order aimed to correct growing imbalances in world trade which went
against the developing countries. The call for NIEO was strengthened by a short-lived but
spectacular success coming from the four-fold rise in oil prices announced by Organization for
Petroleum Exporting Countries (OPEC) in 1973.

10.4.1 COCOYOC Declaration of 1974:

It was in the general context of this demand for a NIEO that a rights-oriented approach to
development was taking shape in the form of COCOYOC Declaration (CD). The CD regards
satisfaction of the basic needs (* food, shelter, clothing, health, education”) as primary and
“any process of growth that does not lead to their fulfillment or even worse, disrupts them
is a travesty of the idea of development”. For the, first time, the principle of ‘development
centred in man (human beings), was established.

The COCOYOQC Declaration said: “Development is also freedom of opinion and its
dissemination......... .. There exists a deep-moled social need to participate in the structuring of
the bases of one’s mstence, and to play a part in structuring the future of the world. Above all,
however, development also means the right to work, by which we do not mean caming one's
living, but finding self-fulfiliment in work, the right not to be alicnated by production processes
which use human beings as mere tools,”

In the context of the Right to Development, two momentous developments tonk place after

1974. They were:

(i)  the Declaration on the Right to Development adopted by the General Assembly on 4
December 1986; and

(ii) the African Charter on Human and Peoples’ Rights adopted in the same year.

Iﬁ.4.z UN Declaration on the right to Development 1986

A quick look at the Declaration containing 8 articles reveals an important development which was
in continuity with the economic thinking on ‘human-centred development® referred earlier. This
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development consists in the fact that now, almost all state members (The United States cast the
negative vote and eight other European countries abstained) have agreed that they have certain
duties regarding the individual’s and people’s right to development. Human rights are now
explicitly considered as an essential element of development and must therefore be respected
by all States. Article 4 enjoins on the States a duty to formulate interi.ational development
policies though without making clear the content and the nature of that duty. However, Article
8 identifies some ‘means to be employed’ by each nation for realization of the Right to
Development. Member states are required to guarantee

(a) equality of opportunity for all to access basic resources and services,
(b) ensure active participation of women in development-related decision-making.

Right to Development is declaratory in nature and therefore, it cannot be used as a justiciable
right i.c., as a right for which legal claims can be made. This failure has however been sought
to be covered by recourse to judicial interpretations of various legal norms in which the Right
to Development has been invoked and/or referred to Two such important cases which deserve
mention relate to the Maori tribals of New Zealand and, another, to the fisher-folks of Kerala in
India. These relate, incidentally, to fishing rights of the traditional communities. The question put
to the Tribunal/Court concerned was: Can these people who have been catching fish over so many
years, also claim the right of using modern technologies which will considerably raise quantity
of their catch from the seas?; In the case of the Maoris of New Zealand, the Waitangi Tribunal
referred to the Right to Development as quoted in the following passage:

“The right to development is recognized in domestic and international law; in domestic law in
Simon Vs the Queen (1985). For example, all people have a right to development is an emerging
concept of international law following the Declaration on the Right to Development adopted on
4 December 1986 by 146 states (including New Zealand) in resolution 41/128 of the United
Nations General Assembly .......................... The Treaty (of Waitangi) guaranteed the Maori
full protection of their fishing activities, including unrestricted rights to developing them along
either or both customary or modemn lines.”

The Indian case of fishing by the Kesala fisherfolks came up in 1995 before the Supreme Court
when some owners of mechanized trawlers challenged the Kerala Government’s permission
allowing the traditional fisherfolks to go for new technologies if that helped raise the quantity of
fish more than what they used to do in the past with the help of their country boats. Though a
direct reference to the Declaration on Right to Development is not there, the Court was clearly
thinking in those lines when it said:

“We are also of the opinion that the Government of Kerala is perfectly justified in adopting the
attitude that the public interest cannot be determined only by looking at the quantum of fish
caught in a year. In other words, production alone cannot be the basis for determining public
interest. The Governr: “rt is perfectly justified in saying that it is under an obligation to protect
the economic interest of the wraditional fishermen and to ensure that they are not deprived of their
slender means of livelihood. Whether one calls it distributive justice or development with a
human face, the ultimate truth is that object of all development is the human being. There can be
no development for the sake of development. Priorities ought not to be inverted nor the true
Perspective lost in the quest for more production®

10.4.3 African charter of human and people’s rights

In the sphere of human rights, you mav have already noticed that seven good intentions are
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spoken out but not many of them have been applied. These are not binding on the member states.
However the only binding international human rights treatv which has recognized the Right to
Development is the African Charter of Human and People's Rights (ACHPR). Article 22 of the
ACHPR reads:
1. All peoples shall have the right to tlcir economic, social and cultural development with due
' regard to their freedom ard identity and in the equal enjoyment of the common heritage of
mankind.
2. States shall have the duty, individually or collectively, to ensure the exercise of the Right
to Development.

10.4.4 Contribution to right to development: Two streams

Before we come to the debatable question of the duties of the State to ensure exercise of the Right
to Development, it is necessary also to understand that two streams contributed 10 enriching the
contents and raising the practical importance of this right.

The First stream combined scveral developments in various sectors of living which affect human
beings. Al these developments which had their small beginnings during 1970s and 1980s finally
were strcamlined in the 19905 under United Nation’s initiatives (after the end of cold war rivalriss
with the collapse of the Soviet Union).

The Second Stream contributed to the deepening of the contents of the Right to Development to
remove any hurdles for their realization and to create intermational environment for global
cooperation. This is to help the states to perform their duties,

The following initiatives were taken under the first stream:

== In 1992, the UN conference on Environment and Development (the Earth Summit) took
place at Rio de Janeiro that highlighted the importance of sustainable development. The
latter meanit that the present level of consumption should not become a burden on the future
generalions,

— In 1993, the second World Conference on Human Rights took place at Vienna. It registered
a spectacular success in achieving global consensus on vita! issues corinecting human rights
with development. Three salient gains from Vienna Declaration are:

(@) Recognition of interdependence and indivisibility of human rights. It meant human rights
have no hierarchy, i.c. one set of rights cannot have preference over another set. Every
Right has an equal importance and value.

(b) Lack of development cannot be made a ground for not observing human rights in a
particular country.

(c) Development, democracy and human rights are henceforth to be treated as integrally
connected to each other in both internal and external policies of the country.

—  In 1994, the UN held in Cairo an International Conference on Population and Development
which adopted four* “guiding principles”, the first of which was Human Rights.

—  in 1995, the UN held a summit-level meeting in Copenhagen on “major social development
dilemmas facing societics the world over as they approach the 21* century”. It identified
three problems: poverty, unemployment and social dislocations. Among ren commitmenis
made by the world leaders, one was to “promoteé social integration based on the
enhancement and protection of all human rights."
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—  The Fourth World Conference on Women held in Beijing in 1995, adopted a Platform of
Action emphasizing women’s rights as human rights in the context of development.

——  The Second International Conference on Human Settlement (Habitat ) held in 1996 at
Istanbul focused on the issue of housing which is considered a human right in almost all
the countries in the developing world.

— A major milestone was the Global Consultation on the Right to Development as a
Human Right which was convened in Geneva in January 1990. Participants included
representatives from more than fifty governments, forty NGOs, twenty experts and a dozen
UN programmes and agencies. The central contribution of this global consultation lay in
its innovative focus on people’s participation for “identifying appropriate goals and
criteria” for the development process. The right te development was seen as a process
of empowering individuals and groups within a state by giving them a standing to
participate in “international economic cooperaticn”, It specifically asked the UN (a) to
take the lead in implementation of the Right to Development and to (b) ensure all UN
activities and programmes conform to the Declaration.

Lead was immediately taken by the UN Development Programme (UNDP) which issued the
First Human Development Report (HDR) the same year i.c. 1999, Even since then, the HDRs
has been an annual feature. The 1993 HDR re-affirmed that “people must have constant access
to decision-making and power”. Participation in this sense is an essential element of human
development. On the basis of a global survey, it concluded. *Despite recent changes Javouring
market economics, multi-party democracies and grass-rools activities, 90 percent of the world’s
people still have no say in the political, social and cultural factors that shape their lives. Ethnic
minorities, women, the poor, rural dwellers and the disabled have very little power to change their

lives.”
10.4.5 Basic rights and right to development

Right to Devefopment critically rests on a right of equal opportunity to be given to vast masses
of people living in misery and destitution. 600 million people in the least developed countries
have only 0.3 percent share in the world trade, This share today became half of what it was two
decades also. Further, the share of the developed countries for official development assistance to
developing countries was fixed at 0.7% of their GNP (by the General Assembly in 1970). In 1980,
this share was actually 0.35% which is virtually half of the expected and far less than 0.51%
which was the figure for 1960, two decades ago. Concretely, this means, the developed countries
“owe an obligation to the people of the under-developed countries if effective realization of human
rights is made possible as per Article 28 of the UDHR. Thus, they have a duty to protect “the
basic rights” of human beings in the developing countries. Henry Shue defines “basic rights” as
those which “specify the line beneath which no one is to be allowed to sink”. Just as individuals
have a right not to be tortured, they also have a right not to-be denied subsistence, which, at the
minimum, should include adequate food, housing, health care and a livelihood as spelt out in the
International Covenant on Economic Social and Cultural Rights,

10.4.6 Basic rights apd duties
Basic Rights refer to those rights which are critical for human survival,

Shue’s Basic Rights notion contends, therefore, that every one of them has three correlative
duties : '
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1. duties to respect
2, duties to protect from deprivation, and
3 duties to aid for performance of these

An important point to note is that performance of these duties applies to both for developed and
developing countries for both the privileged sections and the less fortunate ones in a national
society.

Realization of the Right to Development depends on the duties the State were required to perform
and the leadership role to be provided by the organizations and agencies of the UN system.

So far as specific measures are concerned, the UN system’s performance is far ahead that of the
States. Though it has taken some time, one easily notices steady advances have been made in an
effort to make the Right to Development work.

Check Your Progress 2

Why was the call for & New International Economic order (NIEO) given?

Who were the G-77 countrics?

[ )

.................................................................................................................

State whether the following statements are True or False?
{a) Right to Development is a justiciable right.

{b) International legal institutions are recognising Right to Development in their judgements.

(c) The 1992 UN Conference on Environment and Development was known as the Earth
Summit.

4. What is so important about the African Charter of Human and People’s Rights?

5. Fill in the Blanks:

{a) The 1994 Cairo Conference on Population and Development adopted..................

(1 IR e e dcnmcrdcy 1 IR arc integrally connected to each other.

(c) ..conference in 1995 adopted a Platform of Action that stressed understanding

of women's nghh a5 being an integral pari of Human Rights.
(d) The Right to Development as a Human Right was advocated at the................ January
1990.

10.5 INSTITUTIONAL REAFFIRMATIONS

As far back as 1981, the Commission on Human Rights had established a working group to
stady the scope and content of the Right to Development. This was before the passing of the
Declaration on the Right to Development in 1986. In 1993, the Commission decided to establish
for a three year period, a second working groujp to “formulate measuires to eliminate obstacles
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to the implementation of the Declaration”. The group’s recommendations in 1995 noted that
Right to Development requires long-term strategy in which the States must ensure necessary
conditions for its effective realization, This working group offered a new definition of the Right
to Development. Development has become multi-faceted in definition. That it is no more confined
to economic growth has become the standard perception as early as 1994 when then the Secretary
General of the UN presented to the General Assembly (on November 11, 1994) what are famous
today as Agenda for Development. Highlights of this Agenda are:

(i) “Development is a fundamental human right” and
(i) It is closely linked to five major dimensions identified as “peace, the economy, the
environment, society and democracy”.

The third working group on the Right to Development presented its report to the UN
Commission on Human Rights in November 1997. The Report outlines a globa' strategy for the
promotion and implementation of the Right to Develnpment. In its recommendations it called
upon the civil society, the State and the UN system to formulate concrete measures for positive
implementation of the Right to Development. Taking the lead, again, UNDP came out with its
policy document in 1998, titled: Integrating Human Rights with Sustainable Human
Development.

The 1990s have witnessed a spurt of UN activities. Credit for these belongs, in no small measure,
to the UN High Commissioner for Human Rights. Soon after the creation of the office and his
appointment, the first High Commissioner Mr. Jose Ayala-Lasso in his Address to the 52
Commission on Human Rights in April 1996 pointedly stated that the mandate of the Human
Rights Commissioner extended. to the right of development ‘and that accordingly he had
“endeavored to respond to this duty giving the implementation of the right to development
practical and tangible substance and that the emerging consensus on right to development is an
important example of how to build on the spirit of Vienna and create a truly universal‘approach
to human rights.” Mary Robinson, his successor, also followed it up.

The same is true of the succeeding Secretaries General of the UN. Prof. Boutros Boutros Ghali
declared it as “a fundamental human right. Mr. Kofi Annan, his successor is emphatic when he
szid: “The right to development is a measure of respect for all other human rights”. In the
classification of human rights under contemporary international law, the Right to Development
would be a “third generation right and a group right”. But if it has moved to the forefront of
the international agenda, much of this credit clearly belongs to the UN system and its prime-
movers like the Secretary General and the UN High Commissioner for Human Rights among
other agencies.

Check Your Prugl-';; 3

How many working groups had been appninted by the commission on Human Rights till
19977

Human Raghts"
Does Right to Development include exclusive emphasis on economic growth?

FPENELEaRmeer Senamd EE &
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10.6 LET US SUM UP

We hac scen how the term Development has acquim& different meanings over the decades. In the
t-2ginning, Development meant only cconomic growth and prosperity. But with only one set of
countries, which was mostly the Colonial Powers and the USA that were already rich cornering
most of the benefits, the developing world consisting of mostly ex-colonics that became members
of the UN in the 1950s and 60 felt threatened by the onc-sided growth. Thercfore, they used their
newly got influence in the UN forums and demanded equality first, They supported the cause of
independence and freedom of the remaining colonics as they believed in acquiring the benefits
of political freedom in order to gain equitable distribution of world's wealth. The UN’s role in
assisting the developing countries 1o bring about a ‘new equitable world order stands as a
milestone in the history of the struggle for the Right 1o Development. Largely duc to the UN's
efforts, the Right to Development has been considered 1o be a fundamental part of Human Rights.

The calls for a New International Economic Order (NIEO) and a New International Information
Order have not been for mere sloganecring. Developing Countries have made these as underlying
principles both in their bilateral negotiations and multilateral discussions with the countrics of the
‘North’, i.c. the Developed Countries. Gaining momentum in the 1980s, it took on various forms,
such as the North-South Dialogue, and negotiations for creating an cquitable world trade order.
Further recently, with many of the Developing Countries joining in a call against the Nuclear
Weapon Countries dumping nuclear wastes in their respective lerritorial spaces, it may be said
that the beginning of the twenty first century will sec the Developing Countries as a forum,
acquire more powers in their relationship with the Developed Countries. In this process, the Right
to Development acquired a. primary and meaningful place in the spectrum of Human Rights.

10.7 KEY WORDS

(1) Civll Society: Organized social groupings composed of individuals and their communitics,
bound by some commeon intercsts. They are not constituted by the State / government.

(2) Group lilghl: Human Right of a group of people, i.c., a community of people. It means,
in other words, your Right as a Human being is not the responsibility of you alone, but
people or society around you will also fight jointly to safeguard your Right.

(3) UN System: Institutions or Agencies or Programmes established by the UN in accordance
with the UN’s guiding pnnl:lplcs
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10.9 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

I,
2.

o

Gunnar Myrdal.

The First UN Decade ( 1960s) equaled economic growth with economic development, while
the Second Decade (1970s) saw Development as not only based on economic factors but
also on non-economic ones such as social and cultural.

(a) True. (b) False.

Article.55 enjoins the UN to promote higher standards of living and economic conditions
of progress & development and to maintain universal respect for human rights and
fundamental freedoms.

Check Your Progress 2

g B

The Call for a New International Economic Order was given to check the imbalances and
inequalities caused in international trade due to the operation of a liberalised economic
order where economic growth was prefered to socio-economic justice.

The G-77 were a group of Developed Countries primarily non-aligned that demanded
equitable distribution of world’s wealth among all the countries.

(a) False. (b) True. (c) True.

It is the only international Human Rights treaty that has recognised the Right to Development
and has placed the responsibility of protection of the Peoples’ Rights on the governments
of the signatory States.

(a) Four guiding principles.
(b) Development, Human Rights.
(c) Beijing 4* World Conference on Women.

(d) Global Consultation in Geneva.

Check Your Progress 3

L

To study the scope and content of the Right to Development, to eliminate obstacles that
hindgr the implementation of the declaration on the Right to Development, help the States
to devise long-term strategies for effective achievement.

Yes, but the economic growth has come to be understood as that wh:ch creates an equitable
distribution of wealth among . the countries and peoples all over the world, to stop
exploitation by the rich countries. Economic growth has become linked to the maintenance
of environment, and strengthening of democracy and peace.

Three working groups:

The first group appointed in 1981.

Second group appointed in 1993. -

Third group appointed in 1997,
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UNIT 11 RIGHT TO FOOD, HEALTH AND SHELTER

Structure

11.0 Objectives

1.1 Introduction

11.2  The Right to Food

11.3 The Right to Health

11.4 The Right to Shelter

1.5 Let Us Sum Up

1.6 Key Words

1.7 Somec Useful Books _

11.8 Answers to Check Your Progress Exercises

110 OBJECTIVES

Human rights arc not cntirely synonymous with political rights and civil liberties. The modern
concept of rights also incorporates the basic right to a fulfilled life that allows individuals,
families and communitics to rcalise their full potential and capabilities. Thus cconomic rights arc
an integral component of the general rubric of rights. Moreover, it i®not always possible or even
desirable to partition the notion of development into economic, political and social development.
The previous unit introduced you to the right to development as a human right. The present unit
takes a step in a same direction and discusses the right to some basic needs like food, health and
shelter.

After going through the unit you should be able to:

elaborate on the concept of rights,

identify the state as principally charged with the provision of human rights,
discuss the right to food as a basic human right and the concept of food security,
examine the rationale behind the right to health and its implication,

discuss the right to shelter and adequate housing, and

describe the role of the United Nations in formulating guidelines to deal with these issues at
the national and international levels.

* © & 8 & »

11.1 INTRODUCTION

The traditional approach to a study of rights has been in terms of individual liberty. When it is
sai-d that some:one has rights, it implics that he/she has a certain zone of liberty and privacy that
no one has the authority to transgross or snatch away. At the societal level, this naturally gets
translated into the concepit of civil liberties. The institution and agency under scrutiny, naturally,
is the state, It iis whether the oivil socicty has liberties viz.-a vis. the state. Of course, one member
of the civil society could infringe on the right of another, but then it is a matter of gencral law.
Thus, social sccientists have looked :at human rights in terms of their being guaranteed. and their
po:ssible violation by the state.

It tis possible that some [>cople or groups arc siimply denied rights, o begin with, in tunc with
the: prevalent ‘value systeim of the society or sorne dominant group(s) in the society, and this may
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be sought to be legitimised. Apartheid, as was practised in South Africa, is an example.

Although any libertarian value system should necessarily aiso involve an egalitarian credo, since
to argue for liberty is to argue for egual liberty for all, it has sometimes been the case that
individuals or states have professed a libertarian credo, while astonishingly displaying practices
which can, under any reasonable definition, be called inegalitarian. The USA in the 1950’s and
1960’s, where Blacks were routinely discriminated against in education and employment as well
as being segregated in schools, restaurants and buses, and in housing, provides an example.

It becomes necessary, therefore, to combine liberty and equality, at least by the state. Thus, one
of the fundamental rights guaranteed by the Indian Constitution is the right to equality. In the eyes
of the law and the State, all are equal. This is one of the basic underpinnings of a democracy.
Liberty and fraternity sit well only with equality. It is of important to ask, when one is discussing
equality in general, as Amartya Sen insists, “equality of whar?” and specify the relevant space
in which. one is discussing equality. Moreover, which rights ought to be guaranteed can be a
matter of dispute. The Indian constitution initially guaranteed a fundamental right to property but
this was later taken away.

In the above discussion, the role of the state was taken to be a protective one: the issue is whether
the state protects individual and civil liberties. But just as liberty has two aspects, negative and
positive, similarly the role of the state goes beyond a protective one to a promotional one. Once
it is realised that freedom does not simply mean freedom from something but also means
Jpportunities, the focus of attention becomes the domain of opportunities that people have to
-grow and develop and to meet their needs and to realise their capabilities. This is a fruitful way
to look at the concept of development—in terms of opportunities, functionings and capabilities.
This has been rigorously as well as passionately been argued by Amartya Sen who has urged the
adoption of a capability-based as against a commodity- centred or utilitarian view. Looking at the
concept of freedom in this manner, the notion of rights takes the form of right to something. This
‘something’ in our case is basic human needs. In this unit, we shall discuss the right to food, to
health and to shelter.

Human rights need to be made the foundation of a New World Order in the era of
globalisation. They also need to be made the bedrock on which a new sustainable society is
based. The idea of human rights emerged in a coherent form after the second world warand a
coherent articulation could be given by the time the World Conference on Human Rights was held
in Vienna in 1993, The historical starting point of human rights has been oppression by state
authorities. Sometimes this oppression has been direct; sometimes it has taken place with the
connivance of powerful private groups and interests. Now along with oppression deprivation has
also been made a part of the concept of human rights. This is especially true in the case of
economic rights. Here deprivation can be used in two senses—being already in a state of
deprivation or being deprived of something that the person earlier had. In this latter sense,
deprivation becomes part of oppression. In the former sense, deprivation can have reasons other
than oppression. But if the full poteutial of the person is not allowed to flower, if the person fails
to realise his/her capabilities, it is deprivation in the sense of not being allowed entitlements or
optimal human potential. In the sense of oppression, human rights seek to determine levels of
basic existential thresholds. so that pushing people below these levels constitutes oppression and
hence human rights violation. It is also important to be careful that an ideological cloak is not
put over oppression and somehow depict it as ‘normal’. These thréshoids can be determined by
invoking the three principles of security, identity and participation. Security means personal
security, an access to a secure livelihood, and a claim to privacy; identity implies one’s cultural
and som,a! identity is protected; and participation involves being auowed to participate in the

ines e ~~litical life of one’s community, society or state.
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Human rights are not merely matters of ethics. They primarily involve the obligation of the
state. The basic fact is that the duty-holders under human rights are states and the community
of states. Human rights largely deal with oppression by the state. Human rights endow
individuals with a legitimate claim against the state to enjoy an existential status with proper
dignity. The primary thrust of human rights is on the empowerment of society, particularly the
most vulnerable groups in society, to lay legitimate claims to the institution of the state for a life
with dignity and freedom and resources.

Although the right to food health and shelter and the right to development in general is closely
tied to the basic needs approach, the rights based approach goes further than the basic needs
‘approach in that it injects an element of accountability. The government is held to be responsible
for providing and promoting the right of people to these basic needs as well as ensuring that these
rights are not infringed tipon. In the subsequent sections, we spell what all this implies and entails.

Before we get down to a discussion of the right to food, health and shelter, however, let us discuss
a little about economic rights in general. Like other human rights, economic rights are
expression of human dignity, which is common to all of humanity. Since we should look at
all aspects of rights in totality, the approach to economic rights should be no different from that
to other rights.

As mentioned above economic rights should not be equated simply with the basic needs approach,
which is a mere statement of policy, and involves some transfers by the state.

Focussing on economic rights involves going beyond “development”, since that term, if interpreted
in a particular way, can lead thousands of people to a sorry plight, through disenfranchisement,
dislocation and deprivation. The development process has in several cases led to over-consumption
of exhaustible resources, devastation of nature, and dislocation of marginal people. It has led to
disparity in the standards of living of the countries of the North and those of the South, and within
countries, especially of the South.

It is partly to address these issues that the concept of sustainable development was developed, but
the concept of economic rights goes beyond this as well. Its aim is to help create an international
political and legal framework to ensure that the path of sustainable development is followed and
basic needs met. However, it must be recognised that there is no international law for addressing
the malfunctioning of global governance.

Since it is now recognised that economic rights have an international dimension, both because
they are thought to be universally applicable, and because actions in countries of the North have
an impact in other countries of the North as well as countries of the South, policies have been
suggested for economies of the developed countries as well as those of developing countries to
help ensure that human rights are met. Some of these are:

e  Ensuring that industrial production in developed countries is sustainable in nature. This
would entail that rampant exploitation of nature be curtailed, energy resources are
conserved and fertility of the soil be maintained.

®  Ensuring women’s fights are protected and women empowered.

e  Introduction and promotion of technologies which respect the rights, economic, social and
cultural, of poor people.

e  Introduction of a global system of economic security.

It must be appreciated that economic exploitation and oppression cannot be ended rnerely by
economic and material growth. Moreover, the demands of globalisation and the need for
sustainable development will mean that international agreements and institufions will play a much
larger role in the future. Human Rights NGOs, too, liave a lot to contribute in this regard.
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A basic point about economic rights needs to be always kept in mind. Normally, while talking
about rights in general, we speak of human rights violation. In other words, people have rights
which are taken away — here the state should be in the dock. But in the case of economic rights,
rights are in the sense of being allowed to realise their capabilities. The state should ensure
people’s entitlement to various goods and services, which meet basic needs. The state should
provide these goods and services. Here the distinction between protective and promotioral roles
that we talked of earlier becomes important.

112 THE RIGHT TO FOOD

Like other components of human rights, the right to food has its underpinnings in, and derives
its force, content as well as implementation from the Universal Declaration of Human Rights
(UDHR) whish was adopted by the United Nations General Assembly in 1948, and the
International Covenant on Economic, Social and Cultural Rights (ICESR) of 1966. Article 25(1)
of the UDHR states that “ everyone has the right to a standard of living adequate for the health
and well-being of himseif and his family, including food, clothing, housing and medical care and
necessary social services...”. Under ICESCR Article 11, states “ recognise the right of everyone
to an adequate standard of living for himself and his family, including adequate food, clothing
and housing...”. Moreover, the state parties to the covenant recognise the fundamental right of
_ everyone to be free from hunger, and list the steps to be taken individually and through
international co-operation to end hunger, These steps are:

¢  “tomprove methods of production, conservation and distribution of food by making full
use of technical and scientific knowledgte, by disseminating knowledge of the principles of
nutriticn and by developing or reforming agrarian systems in such a way as to achieve the
most efficient development and utilisation of natural resources™: and

®  “Taking into account the problems of both food-im porting andl food-exporting countries, to
ensure an equitable distribution of world food supplies in refiation to need”.

Thus the important points spelt ouit are to do with increasing subply of food through increased
production by making vise of scieritific teciuiiques, and also using principles of nutrition.

In India a paradoxical situation has been the production of a high level of fiod but very poor
access to that food by a large section of the population. This is the: situation obtaining in many
developing countries as well. Ever :since the Green Revolution in India, food prioduction has more
than doubled, but a grovving numbrzr of people: are unabl to meet their basic food requirements.
Adding to the: problem is a huge and growing income dis parities ancl rising pric:es of food- grains.
About 63 per cent of children below the age of five suffer from malnutrition. In India the main
initiatives of the state to provide c:heap and :adequate food to the jaeople have been the Public
Distribution 'System, anti-poverty jprogramme's and emp loyment generation prrogrammes which
pay at least a part of the wages iin the form1 of food-gyrains. There are a fe:w other mtrition
schemes, particularly for children, such as the mid-day' meal scheme or the Integrated! Child
Development Scheme. A large vulnerable growp, which is poor ancl likely to Ibe unable to meet
its entire food needs, is that of workers in agiriculture. 1_andless labourers, srnall and m arginal
farmers and small peasats often face underemiployment or fluctuatine incemes , or receive wapes
whuch are bellow the legally stipulated minimum levels.

Per capita availability off food-grains has also gone up over the years, but in the absence of food
security, a big proportion of the people still lack access to food, since they have low purc hasing
power. If we take per capita availability of cereals, it was 384.1 grams per dity in 1960, which
went up to 4003.1 in 1970, to 415.6 in 1985, to 453.3 in 1990 and 10 436.4 i.: 1994. For jpulses,
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was 65.5 grams per day in 1960. Subsequently, it has suffered, going down to 51.9 in 1970, to
a low of 30.9 in1980, recovering to 38.4 and 41.1 in 1985 and 1990 respectively, again going
down to 37.8 in 1994. Availability of cereals and pulses is important because nutritionists contend
that in Indian conditions and with Indian food habits, a diet with adequate cereals and pulses is
sufficient to meet protein-energy requirements, with the proteins of good quality.

Has the Green Revolution been successful in meeting the food requirements of the people? The
govemnment, the media and a large section of academics would have us believe so. The usual
image about the Green Revolution is that it transformed India from having a ship-to-mouth
existence to becoming a breadbasket. It focussed on the impression that distress imports of food-
grains from developed countries, particularly the USA. However, food-grains output continued to
.be high, till the mid- seventies.

The Green Revolution is based on high yielding varieties of seed, particularly in wheat. But, if
we look at actual data for production, we find that while the compound annual rate of growth of
food-grains over the period 1949-50 to 1964-65 was 2,98 per cent per annum, it declined to 2.4
per cent per annum over the period 1967-68 to 1977-78. It is true that the rate of growth of
production of wheat increased from 3.07 per cent per annum in the period 1949-59-0 10 1964-
65 to 5.73 per cent in the period 1967-68 to 1977-78. However, the rate for rice fell from 3.37
per cent to 2.21 per cent , and that for pulses fell from 1.62 per cent to 0.20 per cent. The story
was the same in the case of non-food-grains as well which fell from 3.65 per cent to 2.70 per
cent. For all crops (food-grains and non-food-grains combined), the figures are 3.20 per cent and
2.50 per cent respectively.

The figures for yield tell an interesting story. While the increase in yield of wheat was at the rate
of 1.24 per cent per annum in the period 1949-50 to 1964-65 and went up to 2.53 per cent in
the period 1967-68 to 1977-78, that for rice declined from 2.09 per cent to 1.46 per cent in the
two periods respectively. Thus the success of the Green Revolution in terms of increase in yicld
was limited to the case of wheat. Not only this. At the very time that farmers growing wheat were
witnessing a rather dramatic spurt in yield rates, those growing rice saw the growth in yield fall.
Even though, the figures for pulses show a rise from 0.24per cent to 0.42 per cent, it is a reflection
of the weightage of rice in the total basket of food-grains that figures for food-grains as a whole
showed a decline from 1.61 per cent to 1.53 per cent. The post Green Revolution period does not
seem to have contributed much to India’s food security.

The Green Revolution has had other effects as well. It has increased economic inequality among
farmers, nay even accentuated existing inequalities, since only large farmers were in a positisn
to take advantage of the Green Revolution. It involved purchased inputs of the seeds, of nitrogen,
potassium and phosphorus based fertilisers, pesticides, and required large tractors and harvester:
threshers. Naturally this increased the dependence of farmers on the market. The smaller farmers
were adversely affected. Those farmers who were unable to repay loans were often caught in a

debt trap.

The Green Revolution has had serious harmful effects on the environmient as well. It has led to
worsening of the soil qualify and reduce the water content.

There are fears that the adoption of the process of liberalisation, certain sections of the people
will be more vulnerable to lunger and deprivation, both because declining availability of food-
grains and the shifting of cultivation to commercial crops for exports under the impact of
globalisation.

Two factors assuime importance here: food security and agrarian reform, that is, reform in the
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production and cultivation process in agriculture.

Over the last several years, food production as well as exports have ihcreased, but the rate of rise
in food production lags behind that of population.

Check Your Progress 1

1. What do you understand by the concept of * right to food'?
2. Try to provide an explanation for the paradox of high production levels of food-grains with

low availability in India.

.................................................................................................................

113 THE RIGHT TO HEALTH

As mentioned in the previous section, Article 25 of the UDHR asserts *he right that everyone has
to a standard of living adequate for the health and well- being of themselves and their families
including, among others, medical care. Notice carefully that the right is to a standard of living,
and not necessarily directly to health care. This means that peoples’ entitlement to health care is
mainly in terms of incomes that enable people to have access to such care. Thus, it would appear
that the State is not directly charged with providing adequate health care to the people.

With health care, the problem is that even if people may be thought to be able to afford it, it still
cannot e left entirely to the market. The reason is that ‘health care’, particularly curative
services, differs as a commodity from other goods in several ways:

1. People do not get utility from health care, that is, they do want health care for its own sake
but to remove the disutillity of ill-health.

2. People are uncertain about the quality of the health care that they receive, Health care is
a ;good whose quality can be judged neither through inspection nor through experience.

3. People arc unicertain as ito when they are going to need medical care;, as also regarding the
efi'ect that the: medical care is having on them.

4. People often do not know the amount of medical care that they need. They are dependent
on. their doctors to tell them about the amount and duration of treatment and hence the:
doctor, as sujppliers in the market for medicall care, can induce demnand for cawre.

Althouglh treatment: aspects oif health caire in often in the private sector, the state still has am
importarit role ® pilay in prewention and control of diseases and particularly in public healtin

Other than the UDR there aire several other decla ations which have a bearing on tne right 1o
health. For instance, the Declar-ation of the: Rights of the Child, proclaimed on 29 Novizmber 1959
states (in its Principle 4) that children shall enjoy 'the benefitss of social security, and shall be:
entitled tto grow in health. For this, the declaration ytressed thait special ciare =hould be givenr tos
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the child and her mother, including adequate pre-natal and post-natal care. It further stated that
the child shall have right to adequate nutrition, housing, and medical facilities. The ICESCR,
mentioned in the section on the right to food, in its Article 12 recognises everyone’s right to the
enjoyment of the highest attainable standard of physical and mental health. It laid emphasis on
four main areas: (a) healthy development of children, and the reduction of still-birth rate and
infant mortality rate; (b) improvement in environmental and industrial hygiene; (c) prevention,
control and treatment of epidemic and other diseases; and (d) assurance of medical services and
attention to all if they fall sick.

A very important Declaration was adopted by the International Conference of Primary Health
Care, convened at Alma-Ata in the erstwhile USSR from 6 to 12 September 1978. This
conference was jointly sponsored by the World Health Organisation and the United Nations
Children’s Fund. This Declaration was endorsed by the United Nations General Assembly on 29
November 1979. Broadly the declaration stressed as priority the achievement of health for all by
2000.

What were the main points contained in the Declaration? The declaration was remarkable

for not only providing a definition of health and spelling out the components of primary health
care but also for commenting on the factors influencing health status, and on items on which a
great deal was being spent rather than on health.

The situation with respect to health on the eve of independence was not very bright. Of every
1000 children, 162 died before the age of one. For every 1000 live births, twenty mothers died.
There was one doctor for every 6000 persons; ornurse for every 4300 persons; and onc midwife
for every 6000 persons.

After independence, the recommendations of*the Health Survey and Development Committec
(called Bhore committee), which was set y the colonial government in 1946, as well as that
of the Sokhey Commiittee, formed the basis of the health policy of the government. The basis of
the policy prescription was the envisaging of the setting up of primary health centres, of tackling
communicable diseases, and from the 1960s onwards, a well structured population policy. The
salient feamres of the health policy of India have been:

®  Establishing primary health centres (PHCs) since 1952,

®  Emphasis on population control from the mid 1960s,

®  Launching of sanitation and drinking water supply programmes since the fifth Five-Year
Plan,

®  Launching of the Integrated Child Development Services for pmgnant and lactating mothers
and pre-school children since 1975, and

®  Launching 4 package of minimum needs programme since the 1970s.

The National Health Policy was adopted in 1982.

In a verdict in 1996, the Supreme Court in India declared that basic health care is a fundamental
right of the people. It also ruled that government hospitals cannot deny treatment to patients on
grounds of unavailability of* resources like beds, and if refused, the patient is entitled to
compensation. Article 21 of the Constitution guarantees every citizen the right to a life with
dignity, and hence it is the duty of the state to safeguard the right to life of every citizen.
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Check Your Progress 2

1. Give rcasons why health- care cannot be left entirely to market forces.

.................................................................................................................

................................................................................................................

114 THE RIGHT TO SHELTER

The right to shelter and adequate housing is a fundamental economic right that individuals are
entitled to. Inadequate housing, other than signifying a basic deprivation, also leads, in several
cases, to health problems. Work productivity, and consequently, economic standard, can suffer.
The situation acquires especial poignancy when we realise that in this era of globalisation, when
the world is described as a global village, more than a biilion people are without adequate shelter.
Of these. about a hundred million are without any shelter. Most of these are poor and indigent
people. Added to these are migrants and refugees who are victims of wars or civil wars. There
are fears that the very process of globalisation itself may contribute to the exacerbation of the
problem. It is a burning problem crying to be addressed.

National govemnments as well as the United Nations have been seized of the problem for long.
In Article 25 of the UDHR mentioned several times in the unit, the right to an adequate standard
of living is taken to include the right to adequate housing.

On 11 June, 1976, HABITAT, the United Nations Conference On Human Settlements, convened
in Vancouver, Canada, from 31 May to 11June, adopted what came to be known as the
Vancouver Declaration on human settlements. This declaration had the mandate to disseminate
knowledge and ideas, share experiénces, and stimulate innovation in the field of human
settlements; to formulate and recommend for an international policy in this area to help national
governments; and tc develop appropriate financial systems and institutions. In 1980, the General
Assembly of the United Nations expressed the need to devote an international year to the
problems of the homeless and those without adequate shelter. In 1982, it decided to name 1987
as the International Year of Shelter for the Homeless. It was done because it was felt that the
international community needed to be sensitised about the problems of the homeless people in the
‘urban and rural areas of developing countries. For the year 1987, it was thought that by the end
of the year, the shelter and surroundings of some of the indigent and by the year 2000 for all such
people. This hope seems to have been belied. The United Nations Centre for Human Settlements
organised activities all over the world in 1987. These activities had the objectives of securing a
political commitment by the international community te provide shelter for the homeless and to
improve huusmg conditions for the poor and d:sadvantagcd These activities also focussed on
using existing knowledgz in these arcas and to share such knowledge as well as experiences.

The main point about the decision taken in 1980 was the recognition of the right to adequate and

secure shelter as a_ basic human: right. Also, it recognised that inadequate a.d squalid shelter
conditions can lead to poor health and can threaten life itself. This would have serious
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consequences for human resource development. As a follow-up to the International Year of the
Homeless, the Commission on Human Settlements prepared a proposal for a Global Strategy for
Shelter to the "Year 2000, including a plan of action for its implementation, monitoring and
evaluation, with the objective of facilitating shelter for all by 2000.

Subsequently, the General Assembly, on the basis of the Vancouver Declaration, as well as the
Global Strategy, adopted a series of guidelines for steps taken both at the national and the
international levels for the provision of shelter. For the national level, the guidelines included
steps to be taken both in the formulation as well as implementation of a strategy for shelter. The

steps at the international level was to be essentially supportive of endeavours of national
governments in the form of financial assistance, sharing of ideas and expertise, and devising of
inter-agency working arrangement.

Other than the UDHR, and the ICESCR, Article 8 of the Declaration on the Right to Development,
urges national governments to take measures to ensurc equality of opportunity for all in their
access to basic resources, education, health services, food, housing, employment and fair
distribution of income, In its sixth session in 1991, the UN. committec on ESCR adopted a
resolution which, inter alia, mentioned that States recognise the right of cveryone to an adequate
standard of living including adequate food, clothing and housing and to the continuous
improvement of living conditions. Thus, it is important to realise that the right to shelter like the
right to health is placed within a general rubric of the right to an adequate standard of living.
Again, it must be realised that Article 11 of the international covenant of 1966, mentioned earlicr,
is the most comprehensive and relevant of all the provisions regarding the right to shelter.
Another important point of the 1991 resolution is that the right to shelter must apply to both men
and women equally and to families of every type. A crucial point that the' committec makes is
that the concept of housing should nof be interpreted in a narrow sense of simply a roof over
one’s head. Rather if'should be seen as the right to live in security, peace and dignity. The right
to housing or shelter is linked to other human rights, and is based upon the principle of * the
inherent dignity of the human person”. The right to shelter or housing must be interpreted as a
right to adequate shelter or housing.

While the notion of ‘adequacy can differ in terms of economic, social, cultural and environmental
factors, certain aspects must be bore in mind while devising a shelter or housing strategy. These
aspects include security of tenure, availability of services, materials and infrastructure; affordability;
location and accessibility: and habitability and cultural adequacy. Moreover, special attention
must be given to deprived social groups and those living in unfavourable conditions.

How has the Indian State fared in the provision of shelter and housing? Housing is a State subject
in the Constitution of India and hence under the purview of the states. The Union government,

however, formulates pohcy about social housing schemes, particularly those pertaining to weaker
sections of society. The union government formulated a National Housing Policy (NHP) as late
as 1988. This policy aims at eradicating homelessness, to provide adequate housing to those with
inadequate housing and provide a minimum level of services for all, recognising that the
magnitude of the housing problem would require the involvement of non-governmental organisations:
(NGOs) and self-help groups. The policy sees the role of the government as more of facilitator
than provider. The policy also envisages government’s co-operation with the private sector.

Housing finance is an important aspect. The share of housing in total investment in the various
plans has decreased over time. As part of the NHP, the National Housing Bank was set up as
a subsidiary of the RBI. Land Development and Shelter Programmes of private and public
agencies were to be operated through Housing and Urban Development Corporation (HUDCO)
and commercial banks to increase the supply of land and houses.
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The National Building Organisation was set up in 1954 to conduct research into low cost housing
- and building materials and techniques.

The centre also implements policies like Indira Aawas Yojana for low-cost housing for the rural
podr and Nehru Rozgar Yojana which provides subsidy for upgradation of the housing stock of
the poor.

i Check Your Progress 3

1. What do you understand by the term ‘right to shelter™?

..............................................................................................................

.................................................................................................................

2. Mention some of the steps taken by the government to provide shelter to the people.

..................................................................................................

115 LET US SUM UP

This unit continued with the themes taken up in the previous unit on the right to development.
The unit began by providing a general discussion the copcept of rights and attempted to link it
to the notions of liberty and cquality. The unit then went on to discuss the nature of economic
nghtsamihnwthu'_-,rmrelatcdtotheconceptofnghtsmgmm!,mdmwhatway!hcydlﬂh
from basic needs. The two basic points that emerged were that economic rights, unlike basic
needs, involved an element of accountability; and that the principal actor for economic rights as
for rights in general was the state. Provision of human rights implied empowering the people to
exercise claims on the state regarding basic needs. It was stressed thai provision of rights by the
State involved both a protective as well as a promotional component.

‘The subsequent sections of the unit then proceeded to discuss in turn the right to food health and
shelter. The sections described the pertinent United Nations charter and resolutions about food,
health, habitat and shelter. The section on food discussed the notion of food security and
cautioned that the mere production or availability of food did not necessarily mean that people
can utahhsh entitlement rights over the food or can have access to it..

The section on health elaborated on the general notion of health and suggested the adoption of
a holistic notion. This section too discussed the statements of the United Nations Resolutions
Iegu-dmghealﬂ;mdtherightmmadeqmmdsdoflwmg.

116 KEY WORDS

Baisic Needs: these denote the minimum needs which are required by people for survival and for

carrying out elementary activities. These needs inchude food, clothing, housing sanitation. Potable
water etc,

Entitlements: this is a term employed by Amartya Sen to denote the sum total of all ways for
AECHRD/141



people to exercise command over commodities, say food and housing. Entiteement may in normal
circumstances be purchasing power made available through income, but in situations of
unemployment or adverse conditions such as famines, may be doles or food stamps etc.

Non-governmental Organisations: these are organisations which are outside the government or
parastatal sector and are distinguished from private organisations in that they do not operate with
a profit motive. These are also known as voluntary organisations.

Food Security: this denotes the overall systemic arrangement in a society to take care of food
availability as well as people’s access to this food. This implies planning even in the times of food
surplus for possible future adverse conditions.

North and South: this refers roughly to developed and developing countries, respectively.
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118 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1. Read section 11.3 and answer.

2.  Read section 11.3 and auswer.

Check Your Progress 2
1. Read section 11.4 and answer.

2. Ruad section 11.4 and answer.
Check Your Progress Exercises 3

1. Read section 11.5 and answer.
2.  Read section 11.5 and answer.
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12.0 OBJECTIVES

It is expected after reading this Unit, that you should be able to:

* Familiarize yourself with certain areas of social interaction in which we accept information
as a matter of blind habit without questioning.

*  Know some standard obstacles in the way of opening out of vistas of information we actually
have a right.to know.

¢ Lecarn how information can also be managed through sharing them with people, and

¢ Know about some innovative experiments at work in the field in India. linking right to
information with the rights to survival.

12.1 INTRODUCTION

Right to Information (RTI) is a growing area of concern in the field of human rights. In the
westemn countries, it was primarily raised as an issue in the context of media-newspaper, radio,
TV, Internet etc. India however has developed a new way for enforcing the RTI by linking it with
the survival rights guaranteed by the Constitution . Information is important but no less important
is the facility of accessing this information. Again when it is said that *information is power’,
actually 'information that eventually leads to knowledge and action is power’.Hence the
information must be based on accuracy and correctness. Basic presumption here is that in a
democracy where power belongs to the people, they cannot be told by their representatives or
public servants or business people or even the NGOs that a particular information cannot be given
1o the asking people. That is to say, sharing of information with people is the best way of
managing public and private business. This situation in long run is in the interest of the goveming
as well as the governed people.

RTI thus is no longer a privilege of an elite group or the media. Despite heavy investment and

promises, it is commonly known that the basic needs of the people have not yet been met. It is
also not enough to say that the benefits of development did not trickle dowh, the experiment has
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thus failed and no body can be seriously blamed. The RTI movement aims to tell peopie that they
have a right to know what is theirs and for the poor, unprivileged, margmahzed and discriminated,
and knowing ones own rights is-a good source of empowering them to get the policies
implemented faithfully. Once the people are empowered with information and knowliedge, the
middle-men will be removed. As James Madison, one of the architects of the US constitution

had said:

“A people who mean to be their own governors must arm themselves with the power which
knowledge gives.”

As early as 1947, the UN General Assembly’s Resolution (59-1) had proclaimed: Freedom of
information is a fundamental human rights .............the touch one of all freedoms to which the
United Nations is consecrated.

But all these are easily said than done. In our daily living, we have all been subjected to
‘secrecies’ and ‘ignorance’ to an unbelievable extent. Many movements are going on for a
comprehensive RTI Law which has engaged many minds and governments in India. Commonwealth
Human Rights Initiative (CHRI) is an international NGO which has been seriously engaged in
dissemination, promotion and advocacy of Right to Information and this Unit you are reading has
drawn heavily on the documents of the CHRI.

12.2 CIMRRENT SITUATION

The Health Board had carried out a scheme for immunising children in Gauri’s district. Gauri and
others of her district heard about the scheme on the radio. However, no children were immunised
in the district. When they asked the health officers for details about the scheme, they were
refused to give the details saying that the health board was under no duty to tell anybody

anything.

A journalist saw news item which said that in a particular village several children bad died of
diahorrea. She wcnt to the village to investigate the matter in order to bring out a detailed report.
When she visited the homes of the children who had died she came to know that children had
died due to starvation. When she asked the health authorities to give the details of the deaths and
the disease of which the children had died, they refised to give her the details saying that this
was a confidential matter.

The people of a locality had been going to the local ration shop for two weeks to get their share
of the sugar and rice. Every time they were told that the rice had not come and the sugar had been
distributed. After several such responses, the people asked to see the register of the supply and
distribution of the rations. The person at the shop said he was under no obligation to maintain
or show them any register.

Shabbir and Sunil had given their names in the employment exchange five years ago, Every time
they asked the officers about their position, they were not given any clear reply. Then they came
to know that Shankar, who had the same qualifications but had registered after them had been
given a job. They Gemanded that ihey should be shown the rolls. The employment exchange
refused, saying that this was an official information and could not be shared.

Many senior government officers and politicians had been staying in govermment houses long

after their terms were over, even without paying rent. A Parliamentary committee was formed to
look into the matter. When some journalists asked for the list of names of the persons in illegal
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occupation of the houses, the Committee replied, “fhis is confidential information, no-one is
Supposea 10 know this”.

These responses arc not new to any of us no matter where we are. It happens in the village, in
towns, in cities and even in the capital of the country. Whenever we ask for any information from
any public body, we are generally refused saying that it is a part of secret records, or that it is

confidential or that it just cannot be given. Most people continue to believe this and accept this
as correct.

However, what most people do not know is that we have a right to know about ail the above
examples and most of the things about the functioning of government and other public
bodies. We have a right to know what work and how it is being undertaken by these bodies
and how much money is being spent and on what. This is called the Right to Information.

The villagers of Rampur had heard that a new bridge was being built across the river passing
through their village. Three years passed by but no bridge could be seen. One day, some of the

villagers decided to ask the panchayat about the bridge. The panchayat refused to give them any
information on the subject.

The people of Rampur have a rigjt to know the following things:
¥

¢ How much money has been allocated for making the bridge.

®  In how much time the bridge is to be completed. _

¢ How many people are being employed for the construction of the bridge, how much they
are being paid. :

¢  What is the exact location of the bridge, elc.

e  [fafter construction the bridge collapses whose responsibility it is and what action is teken
against that person.

Why is it important for people to know all these things?

In a democracy, the government is formed by us for us, through our elected representatives. All
governmental and public work are carried out for us, with our money. For the work to be done
in accordance with our needs, we must be able to take part in the decision making directly or
through their representatives. For this we need to know details of the work. For instance, the
people of Rampur have a right to know how the decision to make the bridge was taken and how
much money has been allocated for it. This is called participation.

Government takes many decisions which affect our lives in many ways. We have the right to
know about the things which affect us. If the details and the expenditure of any project or work
are openly known to everybody, the chances of corruption are minimized. This is called
transparency of government.

Government is for the people and is not above the law. If things are not done properly, then the
Government can be held responsible. If the Rampur bridge collapses, people have a right to know
who was responsible for it and what action is taken agamst that person. This is caﬂed
accountability.

‘To know decision, be informed on issues, uk for accounts, know details of various things
and hold people responsible for their acts, we need information.
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What is information?

Information can be in the form of records of proceedings and meetings, copics of decisions,
orders and notifications, copies of eniries in government regm:em, copies of accounts, copies of
notices, copies of procedures and rules, maps, drawings of work = sites, efc.........The right fo
have these things is called the Right to Information,

Then how can we get our right?

We can get the right by:
®  The government giving orders to various departments to give the information to the people.
: Or ;
¢ By making changes in various laws so that information can be given through them (so that
they do not restrict free flow of information).
Or
® By having one law will enable us to get the information systematically.

Government Orders have been passed in some states such as Madhya Pradesh. In Bilaspur
division, the Commissioner passed orders saying that people must be given information in certain
- areas. Orders have also been passed for the whole state for several departments. The heads of each
department have asked their departments to provide information to the people. For example, the
departments of mining, public ~transport, social welfare, tribal welfare and panchayat and rural
development are now supposed to give information to people when they ask for it. In Uttar
Pradesh too orders have been passed for the panchayats to give information. Orders like these are
operative only in the department and in the state where they are passed. So we have no
uniformity in getting information all over the country. If we want information in a state where
‘the departmental orders have not been passed, we cannot get it. If the govcnunm! changes its
pohcy or if there is a new govemnment these orders can be taken back.

Hmmm-, changes in certain laws have been made in order to give information. The Rajasthan
government has brought out changes in the Panchayat Act Rules to say that pcople may inspect
or have copies of certain documents. This still leaves a large area where information cannot be
reached. Changing all laws to say that information must be given is a long and complicated

process.

Laws on the right to Information have been passed by a few states such as Goa and TamilNadu.
However these laws are not satisfactory as they keep a large area of information away from the
purview of the public. They also apply only to the states in which they are made.

That is why there is a demand that the Central Government must make a law which applies
uniformly to the whole country and scts out a clear procedure for getting information,

Check Your Progress 1

1. Having read thus far, can you sit back and recollect vwhat are the: habits you blindly follow
witbout realy examining whether they ane true or not? List some of them.

------------------------------------------------------------------- Memew Mmem s EEEEEE EREETEIAE N BERAIIREEEELE

2. What is information” How are some gove mments providing in formation asked for?

|||||||| R L R R T I T T e L
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12.3 STANDARD OBSTACLES

Obstacles to development of a freedom of information regime in india may be divided into two
categories: .

(2) General and diffuse.

(b) Specific and structured.

The general obstacles against freedom of information regime include poverty and illiteracy which
India is suffering from. Critics argue that in such a society implementation of RTI will become
unbearably costly. But given a correct mindset, a scientific policy preventing ‘over loading’ of
administration and encouraging more dispersal of responsibility and power at the points of direct
contact with people. will actually contribute to reduction in administrative expenses, Another
obstacle comes from the outmoded procedures for storing, retrieving and disseminating information,
which principally characterize office work in India, and hence RTI may prove to be a non-starter.
Here again, office automation technologies including record keeping may actually come to the
help of the government if it is politically willing to train its staff in these technologies. As regards
the records of the past, it can always be worked out by giving an access gap to the documents
from which information cannot be retrieved after a given period. This is a standard practice
elsewhere as well.

The most obstructive rules which actually have impeded free flow of information are three:

(a)  The Official Secrets Act, which was promulgated by the colonial British in 1923 to protect
its own agenda, has been allowed to survive into independent India. Article § of this
draconian Act makes it a offence for an official to communicate any information,

(b) The Conduct Rules of the Government of India similarly debars (Rule II) government
servants from communicating any official document. Rule 7 prohibits them from criticizing
government policies.

(c) Besides these explicit rules, the Government has adopted an excessively rigid classification
procedure regulating in “the over-classification of materials by relatively junior officials
that could well be released to the public after their initial sensitivity has died down”.

An action plan to overcome these obstacles for a free regime of information has got to be multi-
pronged. Whereas some operational rules and regulations may have to go, some may have to be
made participatory and flexible. But the RTI law cannot wait till problems of poverty and
illiteracy are satisfactorily resolved. Actually, flow of information can be a good assault on these
rampant problems. Information may have to be processed in a manner accessible to peopte and
in the prevailing situation for instance, oral requests from people for information cannot be set
aside because they cannot be processed by the information machines or through literate channels
of office. This is the predominantly large constituency of information-seekers and the needed
“chemistry which converts sterile information into living wisdom” has to be devised through
suitably designing the ‘intermediate process’ for ‘meaningful sequences’ (Justice Krishna lyer)
That will remain a challenge to the information revolution we are passing through these days

12.4 BASIS OF RIGHT TO INFORMATION

RTI has legal support base within the existing parameters of fundamental rights, judicial support
from various Supreme Court decisions and political support from election manifestos of major
political parties. Influential national political forces are testifying the need for a regime of free
information in India.
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12.4.1 Basis in Existing Law
International Scenario

RTI has constitunal support in countries like Canada, New Zealand,Australia and US. Canada has
a special legislation on RTI. In India, the movement for freedom of information, has strong legal
and constitutional underpinnings. India is a signatory of the Universal Declaration of Human
Rights, which, in its celebrated Article 19, defines freedom of expression and opinion as
including the right to “seek, receive, and impart information” and the International Covenant on
Civil and Political Rights, which also protects the right to information in Article 19 (2).

Judicial support

The Supreme Court of India has, in several landmark decisions, interpreted this broad guarantee
of free speech to include the right te information as well. In Bennet Coleman & Co Vs. Union
of India, a leading newspapers publisher challenged the government’s policy of restricting the
availability of newsprint. In its decision, favouring the petitioner, the Supreme Court declared that
“freedom of speech includes within its compass the right of all citizens to read and be informed”.
A dissenting opinion on the same case noted that “the fundamental principle involved here is the
people’s right to know”. In Stare of UP Vs. Raj Narain, a case in which the respondent had
demanded information relating to the security expenses of the then Prime Minister, Indira Gandhi,
the Court emphasized the importance ot the public’s right to know as a deterrent to oppression
and corruption. The legal basis of the right to information was strengthened further during the
1980’s by a series of new cases. In S.P.Gupta Vs. Union of India, the Court declared that
“disclosures of information in regard to the functioning of Government must be the rule, and
secrecy an exception justified only where the strictest requirement of public interests so
demands.” In 1989 in a writ petition involving Manubhai Shah, a noted consumer activist, and
the Life Insurance Corporation of India, the court ruled that no official medium of information
could transmit one set of views without also providing for the expression of alternative views,
- thus widening the range of opinions presented to the public.

These and other similar cases effectively widened the scope of judicial protection for the right to
information in India, and contributed to a greater interest in FOI legislation in India. Meanwhile,
the Bofors scandal of the late 1980’s, which involved the alleged bribing of senior government
officials by international arms dealers, led to a greater interest in information rights by opposition
politicians. In 1989, the V.P.Singh government, which had made the Bofors scandal a central
plank of its campaign strategy, came to power promising a more open government based on the
RTL

Constitutional base

Right to Information is given to us by the basic law of our country which is called the
Constitution. The Constitution says that the people have some basic rights and the government
is bound to protect those rights. These riglits are called Fundamental Rights. Of these fundamental
rights, there are important rights which give us the right to information. RTI is an inherent part
of the Right to Equality under Article 14, the Right to Freedom of Speech and Expression under
Article 19(1) (a) and the Right tu Life and Fersonai Liveriy under Articie 21, These Articles read
as under:

Article 14: “The State shall not deny to any person equality before the law or the equal protection
of the laws within the territory of India™.
AECHED/148



The Right to Equality includes lack of arbitrariness. The RTI is cssentiai for transparency and
lack of arbitrariness in government action.

Article 19 (1) (a): “ All citizens shall have the right to freedom of speech and expression”
Although Article 19 does not specifically mention the RTI, the Supreme Court has held on several
occasions that the Right to Know is a part of the Right to Speech and Expression, because

To speak and express freely, we must have information on any subject

In a democracy, we must know what the government is doing in order to express opinion on it.
Expressing opinions includes the right to dissent, i.e. expressing an opinion different from the
popular one or that given by the government.

The Supreme Court has held in several cases that Freedom of Information not only means
freedom of the media but also access to government-held information. ]

Article 21: -“Nn. person shall be deprived of his life or personal liberty except according to
procedure established by law”

As we have seen earlier, the right to life and personal liberty has received wide definition in
several Supreme Court rulings. The Right to Life covers the right to basic needs such as food,
education, health. The right to personal liberty covers freedom from illegal and unnecessary
restraint. Denial of information relating to these aspects is often a denial of the right itself.

12.4.2 Basis in Electoral promises

' The major political parties in India are considerate 1o right to information and thus includes this
in their electoral agenda. It shows that they are, in principle ,in favour of freedom to gight to
information.

Here are some excerpts from Election Manifestoes of Major National Parties:-
Congress (I) Election Manifesto 1998

“The Congress will enact a Freedom of Information Act to end the culture of secrecy and to
ensure openness in administration and the Right thereof will be codified into a Bill so that the
citizenry can gain easy access to information at all levels of governance”,

BJP Election Manifesto 1998

1) “The BIP believes in taking concrete steps to promote transparency in the functioning of
government as a confidence-building measure. The working of a government should not
only be transparent but should be perceived to be so. The BIP therefore subscribes to the
principle of sharing information about the government’s work.

National Democratic Alliance Manifesto 1999

There is no reference to Right to Information or transparency as such. However, government,
including the Prime Minister, Minister for Information and Broadcasting and the Law Minister
have lbeen cansistently making public statements that a Freedom of i'nformation Bill is to be
introduced ‘soon .
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United Front Election Manifeste 1998

“The United Front is committed to set up the Lokpal as well as legislate a Bill on the Freedom
of Information. The official Secrets Act will be amended with the stated objective of ensuring
openness and transparency in governance.”

Communist Party of India Election manifesto 1999

“The system of government should be made more accountable for which citizens must have the
right to information for which a Right to Information Act must be passed.”

12.5 POPULAR MOVEMENTS FOR RIGHT TO INFORMATION

In several states in the 1990°s, movements developed to monitor government development
projects in order to root out corruption and promote transparency. In Rajasthan, for example, the
Mazdoor Kisan Shakti Sangathan (MKSS) emerged as a powerful force in checking bureaucratic
corruption in the critical area of development projects. Demanding access to. muster rolls,
vouthers, and records of bill payments, the MKSS succeeded in exposing official corruption in
government projects by panchayat or village authorities in several districts and placing pressure
on officials to take corrective action through highly innovative tactics, particularly public hearings
in which evidence of wrong-doing was presented to the community at large. As a result of the
ettorts of the MKSS, the Rajasthan government agreed to make public all docwnents relating to
development works at the panchayat level, allowed citizens to make photocopies of them, and
investigate and punish those responsible for corruption. The Government of Rajasthan is now
considering introducing a Bill on right to information in the state assembly . In Madhya Pradesh’s
Surguja district, an enterprising Indian Administrative Service (IAS) officer was able to check
rampant corruption and theft in the Public Distribution System (PDS) by making copics of key
documents, such as the stock, sale, and ration card registers in each PDS outlet publicly available
for only a nominal fee. The case of DISHA a grassroots group from Gujarat illustrates some of
the mechanics of using information in order to audit public expenditure. Ordinarily, one does rot
get any access to information on state finances - whether at the local ievei or at the top level
of the state. What DISHA did was to persuade an elected representative to ask for the amount
spent by the state on tribal welfare. Now, this state is bound by law to disclose the information
which, they could decipher with the help of a benevolent bureaucrat. '

The movement for the right to information has spread to several other states; in Bihar, for
example, representatives of about forty NGO’s ass;embled in April, 199'9 for a workshop on the
subject: as a prelude to a full-fledged campaign for informati on rights in the state. In response,
some states have passed their own freedom olf information legislation, such as Goa and
TamilNadu, but this legislation is often quite flawizd: the TaniilNadu Ac:t, for examiple, contains
22 exemptions that render the right to information tenuous and lacks :a clear provision for an

independent appe:als process..

[ e

E Chu-k Your I'rngress 2]

L...

! ! i *mei chstacles vk ich impede free flow of informa tiun at the official level.
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2.  Match the following md. identify the correct pair:

1. Bennett Colemat and Co 4. Demand for information about seeurity
VS Union of India expenses of an oppressive Prime Minister
was upheld.

2. State of UP Vs Raj Narain 5. Freedom of speech comprises right ro be
- informed as well.
3. SP Gupta VS 1 ~on of India 6. Disclosure and not secrecy must be a vule for

the Government on demand forinformation
regarding ity funcricning,

A. 14,2536
B. 3426,15
C. 152436

...............................................................................................................

...........................

...........................

12.6 TIPS FOR PEOPLE’S AUDIT OF PUBLIC AUTHORITIES

As you have seen, various struggles for RTI have yielded desired results: but there is_little
AWAICNess about how to go about launching such struggles which empower citizens to check
corruption and enable utilization of people’s money for welfare. Following tips are suggested for
willing groups to take up the exereise in their localities:

1. Identify the specific probiems: Victims of corrupt and arbitrary administration are strongly -
advised to clearly identify the problem area in the interface between people and authorities.
They: should not get emotionally swayed away by immediate grief and gricvance. :

2.  Specify the information rzquired to strengthen the people’s movement to ‘bc launched. A

~ well-collected stock of irtormation is a bulwark of defense.

3.  Information to be collected will require (I) some specialized studies of internal procedures
and (ii) indication of whether and where and in what form, those information are required
and they are to be generated.

4.  The rules governing access: Ask for the rules, procedures and precedents with the help of
which you can access information. If public access is not available, it is desirable to
pressurize your elected representatives for an enabling legislation guaranteeing RTI.

5. Use the Information for further empowerment. A visible priority is cmpowering the '
disadvantaged groups like the lower caste, land less, poor and minorities people.

All these are finc as value statements But how can people’s audit help punish corrupt and guilty
public authorities? What sanction is available with them? There are two democratic bodies for
such public sanctions: gram sabsa (statutory) and the public hearings or Jan Sunwai as conducted
by the MKSS ( it is a case of a democratic institution innovated). Seec what happened in the case
study of the Kukutheda panchavat in Rajasthan where the MKSS had conducted a Jan Sunwai:

In a jan sunwai organised by the MKSS, the woman sarpanch pubhcly accepted her guilt in a
charge of corruption in public works to the tune of 100,000 rupées, and during the jan sunwai
itself, she returned the first installment of Rs.50,000/~. This was perceived as a major victory by
both the village community and the MKSS, although questions were raised whether mere refund
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of the amount misappropriated constituted adequate penalty and deterrence, or whether criminal
charges should also have been registered.

By contrast, in Ajmer district, two sarpanches also returned misappropriated morcy detected
during the jan sunwai. The Collector ordered a special audit, recovery of misappropriated money
as arrears of land revenue, as well as filed police complaints against the guilty, These sarpanches
were sent to judicial custody.

Empowered people without resources of the state - poor and illiterate but aware of their RTI -
have restored justice through punishing the erring officials. These public hearings organized by
MKSS evoked so much of response that the Lal Bahadur Shastri National Academy of
Administration, Mussorie, which is responsible for training of all senior civil servants, took in
October 1995 the unusual step of organizing a national workshop of the officials and the activists
to focus attention on the RTI.

12.7 MAIN FEATURES OF A RIGHT TO INFORMATION LAW

As said earlier, some states have passed their own laws on Right to Information. But, thcy are
an unorganized pool. They need to be standardized for common application in the country.
Further, Right to Information in a fundamental right and like other fundamental rights, it has to
be observed within the limits set by ‘reasonable restrictions’. These limits need to be clarified as
closely as possible. It is a long and a slow process to amend the outdated laws; and it is therefore
desirable to have a comprehensive law which should replace them all. Parliament has the
competence to enact such a law under its residuary powers under Entry 97 of List I, Union List,
VI Schedule of the Constitution of India.

Since many groups consistihg mainly of jurists, media persons, civil society members have been
advocating the issue strongly over the last few years, there have been suggested drafts from
different guarters.

®  The Press Council of India, under the guidance of the Chairman Mr. P.B.Sawant drafted

a law which was later updated and hanged at a woikshop and renamed “The Press Council
- NIRD Freedom of Information Act, 1997°.
e  The Consumer Education and Research Council (CERC), Ahmedabad, under the guidance
~ of Prof. Manubhai Shah drafted a law on the Right to Information. /

e  The Working Group appointed by the United Front Governmexit, under the Chairmanship
of Mr. H.D.Shourie drafied a law called the Freedom of Information Bill 1997.

e  The present government has also prepared a draft on Freedom of Information law which
however is not officially available.

All the above drafts have their strong and weak points. However, there are certain things which
any Right to Information / Freedom of Information / Transparency Law must contain: These are:

a) Minimal exceptions
The Right to Information is a Fundamental Right and can be subjected only to the
restrictions allesved by the Constitution. In drafting the law, care must be taken to keep the
exceptions within the limits prescribed by the Constitution.
The nght of access to government - held information should be a wide right The
exceptions to the rule of giving information must be limited and specific. A Rizht te
Information does not need to disclose any specific need.
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i)

d)

¢}

)

h)

D

D

kY

Up-gradation of systems

The law should contain provision for setting up specific systems for storing and dlsse:mmatmg !
infor:uation. Existing systems may be upgraded for enabling easy access.

Allocation of funds
he law must contain a specific allocation of funds for the purpose of operationalising the
RTI. Without this, the law will be a dead letter and will have no effect.

Accountability

A Right to Information law must lay down clearly the principle of accountability. That is
to by, it must state specifically as to who is responsible for providing the information.
Penalties should be imposed on officials for delay, or denial of information on unwarranted
grounds.

Independent forum for appeals
The law should contain a simple and independent procedure for appeals from refusals to

give information. The appellate forum should be an independent person or institution such
as an Ombudsman.’

Duty to inform -
The law must cast a positive duty on public bodies to inform the public in case of certain
kind of information which include rules, information on proposed projects and schemes,

and other relevant information which needs to be given out pro-actively and updated
routinely..

Reasonable fee structure

The law, if it provides for a levy of a fce for getting information must ensure that the fee
1s rcasonable and does not act as a deterrent for asking information and does not end up
debarring informadtion from the disadvantaged groups who cannot afford the fees. The law
must provide for waiver of fees in certain circumstances and for certain: classes of people
such as those living below the poverty line.

Methods of comimunication

The law must cont:ain a speci fic dircctive: for simpli fication of official langzuage. Information
- giving should be in a forn1 which can be easily understood by people. The law should
cnsure proper use of the elec tronic and print media: as well as use of con ventional niethods
of communication as per the: target grcwup.

Time limit
The law must contain a priyvision for timely im parting of information. The concemned
public officials stiould face a penalty in case the information is not given in time.

Protection of pri vacy
The law must tike into account the protectior: of an individual's privacy. P'ersonal
information held by the gov emment m ust be exernpt from d isclosure.

Applic:ation to p rivate bod les

Although, strictly speaking, the RTI is: for goven mment - he Id informar:ion, the la w must
make :it binding 1on private bodies to «disclose cc riain kinds of mform ation whic h could
affect the public ‘health, etc. This is ciipecially in  view of increasing globalizat ion and
incidents like the Bhopal Gas Leak wh ich claimec| maay live s and put t o irreparab le harm
even fisture generations.
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I)  Protection of whistleblowers
The law should give protection to public officials who give certain exempted information
where it is necessary to do so in overwhelming public interest or to disciose some scrious

corrupt practice, etc.

m) Publicity and training
The law must contain a mandatory procedure for publicizing its contents. Often, laws are
passed without their knowledge percolating down with sufficient speed or impact and
therefore fail to bring about the desired change in the systems.

The Right to Information law must also contain a strong aspect of training and orientation of
public servants at all levels, in order to bring about an effective change in the civic culture.

Check Your Progress 3

TR N

Five tips for people’s audit of public authorities are given in the text. Develop one of them
in the light of an actual happening around you.

.................... -
...........................................................................................

by Or Fal“
Pn_:rsonal information held by the government must be exempt from disclosure.

Right to lin‘formgion can be enacted under the residuary powers of the Union Government.
Thfe _S_hasm h{ahorfa]' Academy of Administration , Mussorie which is responsible for
training of senior civil servants in India held a national workshop of officials and activists
to focus attention on right to information.

It is necessary to aveid getting swayed away by a personal tragedy and muster courage to
ask from authority specific bits of information.

12.8 LET US SUM UP

Right to Information is a fundamental right whose observance has been submerged under routine
obedience of the citizens to a secrecy - shrouded administration. Though the demand was initially
for government - held information, the scope of the subject matter of RTI expanded.with the rise
in the movement to include other agencies including business estabiishments and NGOs. Though
there have been standard obstacles in the realization of a free regime of information a
comprehensive law can override those dark effects. Information is required to adjust to accessibility,
then only Indians who are mostly illiterate and poor living in villages will benefit. Though the
basis’ for RTI can be found in the international Biii of Righis, Coustituiion of India and the
Electoral manifestos of the pational parties, the trail was actually. blazed by a series of people’s
movements notably in Rajasthan (MKSS) and Madhya Pradesh. Other states have followed in
responding to popular demands but what is required is a central law to provide uniform and clear
basis for application of RTI. But there have been some tips which have flowed out of the field
of struggles which are necessary for all of us to apply and provide sinews and muscles to this
movement for Right to Information.
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12.9 KEY WORDS

Survival Rights: Basic rights necessary for survival Examples: food, shelter, security etc.

Pro-active Disclosure: Announcing before the information was asked for. It is self-initiated
under a given mandate.

People’s Audit / Public Audit: Common and ordinary people ask for them and prepare an
account of various doings by the officials. These activities come under ‘audit’.

Reasonable Restriction: A general expression used in the Constitution of India limiting
unfettered exercise of rights. g

Residuary Power: Power to make law on any subject not enumerated in the State or the
concurrent List. In Indian federation, this power vests with the Union.

Civic Culture: Political life and melieu of citizens of a staie.
Draconian: harsh and severe
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12.11 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Answers for all ganéral questions may be searched from the preceding text materials.

Check Your Progress 2
2z (C)

Check Your Progress 3
2. A(T), B(T), C(T), D(T).
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UNIT 13 THE RIGHT TO EDUCATION

Structure

13.0' Objectives
13.1+ Introduction
13.2 Issues In Education

13.3 Better Life Through Education
13.3.1 Exploitation through education
13.3.2 Education for planning development
13.3.3 Administering education in India

13.4 Access vs. Success In Education
' 13.4.1 Child labour and the right of the child
13.5 Role of Medium of Instruction in Education
13.6 Developing Critical' Thinking
13.7 Let Us Sum Up
i3.8 Suggested Readings
13.9 Answers to Assignments

13.0 OBJECTIVES

If we examine all the qualities that distinguish human beings, from other living beings education
is definitely one of them. As people fight for scarce resources, education becomes an important
facility. Some people have succeeded in taking more benefits from the educational facilities than
others. It is important that those who have monopalised education as well as those who have been
deprived of it know the importance of the situation. The struggle for the right to education has
to be seen from two angles — one of providing education and once it is attained people must try
to make the same available to those who are still deprived. It is sometimes not. . ed as a tendency
of the deprived, as Paulo Friere in Pedagogy of the Oppressed pointed out, to “adopt an attitude
of ‘adherents’ to the oppressor”. That is actually a tendency of the educated elite to join the
league of the oppressors. Just as it is nnportam to let no one snatch the right of education, it is
equally important that these ‘oppressors’ do not indulge, consciously or unconscmusly,
subverting this crucial right to humanization.

After going through this unit. You would come to know:

the importance of education in human life,

some of the major issues in providing education,

the crucial issues of access vs. success in education, and
the crucial role medium of instruction plays in education.

13.1 INTRODUCTION

Every human being has got certain rights which are basic to becoming a respectable citizen.
Education 13 a right of every individuai to access sources of information and knowing about the
opportunities for self-development It is also important because through education one can know
of human rights which are crucial to extending dignity of human beings. Education as Gandhiji
said, should -murtare-respect-for-oneself-and respect for one’s own culture, community -and
‘country. Education should be seen as an equalizing force. It should not only make provisions and
physical resources required for imparting education hut actually making quality education
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available on equitable basis. Education should bring about equality in society.

Those who are educated give an impression that it is a difficult job and they have acquired
education through hard work. If we examine the percent of successful people we will find that
those who went to good schools and were taught by trained teachers were better educated and so
they became successful. As against them, those who went to ill-equipped or ill-managed schools
could not acquire proper education and so they lagged behind. Those who are declared successful
in schools go for higher education and in turn become eligible for all social benefits. The quality
of higher education (HE) rests on the quality of school education. We cannot expect HE to do
miracles if the school education is mediocre. Only if a sound foundation is laid, the HE can be
expected to give quality output. Another hurdle in the success of education is the corruption
perpetuated by the white-collar people. Corruption is one of the major hurdles in extending the
benefits of education to the actual beneficiaries, Educational resources, right from chalk to
computer have been misused. Those who are ill-equipped cannot even raise the voice against
them. However, because of the unequal distribution of education those in possession of this skill
consider themselves superior to others. This argument needs no elaboration. How is it that those
who work day and night in the rugged field conditions to feed those who work in cozy conditions
command less respect? Education should aspire to develop respect not only for ones own culture
but also for culture of others. Tolerance, peaceful co-existence and instructional brotherhood
should be the objective of education.

1. It seems education is the beginning of human development and happiness. What
measures would you suggest to make education universal?

............................................................................................................

......................................

e A ST

All political parties irrespective of ideological differences show similar concern for education of
the masses, but no party govemment has taken up this issue seriously. The reiteration of the
obligation to provide basic education without making any effort is doubly harmful. Governments
make the commitment again and again without doing anything in this direction.

A thumbnail sketch of the government’s expenditure shows that 25% of the state’s funds go to
defence, 26% to debt repayment and 18% for administrative expenses. Only about 31% of the
funds are available for the basic needs of living which include, among others education, health,
drinking water, shelter and roads. Political parties and governments raise the issue of mass-
education but the essence of the problem is lost as their concern ends by making budget available
for education. And whatever little is available, the concerns of parties and governments end with
making provisions for buildings and staff. The questions, which need attention, are:

®  budget allocation for education must increase

L educational provisions should be made not only through construction of building and
~ appointment of teachers, but by making the whole system work

®  the teaching-leaming process should be friendly and not alien.

] the medium of education should be familiar, and

®  the learners should be involved in deciding what to learn (i.e. curriculum design).
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2. Success o1 failure of a student depends upon the type of school s/he goes ic. Give
reasons ‘for’ and ‘against® this view.

13.2 ISSUES IN EDUCATION

Glaring differences exist bétween individuals, groups, socicties and countries. These disparities
are not god-made but created by human beings. Some thrive by snatching the rights and privileges
of others. Efforts are being made to give every person his/her due. The awareness of ‘Right to
Education’ is significant because it initiates the process of leaming to be equal human beings. To
become aware of the rights of individuals and groups one needs to know the skills. Education
provides this crucial tool ~ the Aladin’s Chirag. Education is essentially a means to an end. It
helps’ in unearthing the mine of information extending access to so many opportunitics and
privileges which an uneducated person does not know about. In the ahsence of such information,
one is deprived and cheated of the rights the government and humanity are under obligation to
extend. It is useful to know that leamning is a life-long process: it is never too late to learn. It is
actually wrong to think that learning gets over after the school and college. Education is actually
a movement since right to education cannot be realized by waiting for the obligations to be
extended by the government and the community. Much less in a society where so much less is
spent on education and with distorted priorities.

133 BETTER LIFE THROUGH EDUCATION

If we count the achievements of modemn society we will find that medical, transport, means of
mnformation and 50 on are the best ones. We can improve our lives by using them. Scores of
studies suggest that illiterate people believe more in traditional methods of treatment including
black magic. These methods are not scientific and illiterate people, because of centuries of belief
in these, tend to get trapped. Education has reached the benefits of new medical inventions to
those who have access to scientific knowledge. Education gives access to sources of information
and new discoveries and an educated person can reap benefits from the discoveries made world
over. It has been found that educated parents use the medical advice and assistance for childbirth
and child rearing. It has been seen that ill-educated people have more children than well-educated.
All their eamnings are spent on providing sub-standard health, education and other amenities of
life. Because of low child mortality and immunization facilities, educated people have twenty-five
percent less fertility rates. Because of less fertility and a small size family the educated have more
money and resources available for other luxuries of life.

Education, besides providing direct access to sources of information, indirectly extends benefits
of developments in different arcas like health, wealth and happiness. For example, those
agriculaurists who have access to knowledge tend to select the most appropriate type ot crop for
their land and also use optimum fertilizer. Knowledgeable pcople get maximum return for theis
investment. Those who do not get first hand information from the sources of information depend
upon hearsay which is not scientific. Educated people don’t have to learn from experience all the
time and repeat mistakes made by others.
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3. In the previous section you have read about the benefits of education. Please identify
two more benefits that you think come through education.

...............................................................................................................

.........................................................................
.................................................................................................................

13.3.1 Exploitation through education

As against education being an equalising and empowering tool, it can also be used for exploiting
others. Education is a handy tool in creating hierarchies in a society. For example, every colonial
rule imposes its own system of education, language of education, methods of evaluation etc.
which mismatch with the leamers’ native systems and practices. Explaining the character of
Indian education in Hind Swaraj, Gandhiji said, “Our ancient school system is enough.
Character building has the first place in it and that is primary education. A building erected on
that foundation will last.” He expressed the view that without weighing the consequences of

adopting Western education we gave up our ancient system and this was destined to bring
unhappiness.

Children who are educated in a foreign system lose touch with their own system and find it
extremely difficult to master an alien system. A foreign system of education brings texts along
with examples which glorify a foreign svstem. Slowly the learners develop a liking for the foreign
system and also develop apathy for natives. This apathy for ‘native’ and attraction for ‘foreign’
can be seen not only in educational matters but also spreading into other ficlds like culture, race,
customs, government, country and so on. It is only through education that masses can leamn to

respect one’s own culture and discard whatever is not conducive to promoting human dignity in
one's culture.

It is easy to fight colonialism because it is exploitative both in form and content. But exploitation
through education is difficult to combat because it wears a progressive garb. Describing modem
education of letters Gandhiji said “It is merely an instrument and an instrument may be well used
or abused. The same instrument that may be used to cure a patient may be used to take his life,
and so may a knowledge of letters.” When most human of humane charity ~ in this case,
educational charity - carries an exploitative agenda, it is difficult to counter.

4. Do you think the present system of education is appropriate? Mention your views in
the space given below.

.................................................................................................................

..................................................................................................................

13.3.2 Education for planning development

The development of the skills to read and write in a person may look simple but they have larger
implications in the life of a person, a family, a society and a country. An educated person may
adopt scientific methods and start using more industrial products, demand more rights and
privileges and ultimately may demand a “share in the cake’ which the informed ones share by
default, as it were, mtheabseneeofthedcmandfmmthe illiterate. Education is the process to
power and higher the degree of educauuummemmwmmntwould follow to the person, family,
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society or country. Educated individual i§ expected to take socially rational decisions based on
scientific process of decision making just as an educated society is expected to take globally
rational decisions. This is alsc reflected ir the dcvelopment profile of states is India. '

In the years after independence Kerala has developed very much where as Bihar has not done so
well. We examined the case of female literacy, and number of schools and teachers in primary
schools compared to mortality rate of children and consumption of power per capita, number of
telecom lines per thousand population. It was found that compared with Bihar:

Kerala has more schools, less students per teacher

Kerala had less mortality rate among children

Kerala had high per capita consumption of power

Kerala had more telephone lines per 1000 persons as and so on.

It is apparent that where we have more literacy, we have high life expectancy. Education was
given a high priority in the planning of Kerala in the past and they have now attained a level
where life is more secure and comfortable.

The latest Human Development Report (2000) has boldly announced that there is no cure betfer
than education is relieving Indian women from the rampant and inhuman cruelties of domestic
violence. Educating women has proved particularly beneficial in this regard, the Report claims.

The key activity of modem societies is planning. Through plans and policies made today, the
resources and powers of tomorrow are ensured. Those who plan are qualified to plan because they
understand the benefits of planning. If this understanding is extended to masses, planning would
be more equitable. The participation of all in the decision making process can be ensured only
through education. Once educated, masses cannot be ignored, far less discriminated -against.
Every one can become part of the decision making process.

Education is thus an important empowering tool. Education you may have notice, is one of the
most important agents of mobility and change - individual and social. This tool will decide the
fate of individuals and groups in times to come. Such a situation was envisaged by the founding
fathers of the Indian Constitution and they made provisions for the education of the masses at
least at three places under three Articles namely Art. 41, 45 and 46,

5. I you are asked to review the subjects taught in the elementary classes which subjects
would you like to drop and which would you like to introduce and why?

13.3.3 Administering education in India

The notion of ‘Right to Education’ encompasses larger issue beyond the simple question of
admission to a school. Somewhere we have to make a beginning however. In fact this dilemma
has always remained. Article 45 made it mandatory for the Government to make educational
provisions for children below the age of 14 by saying that “The State shall endeavor to provide,
within a period of ten years from the commencement of this Constitution, for free and compulsory
education for all children until they complete the age of fourteen years.” But the force of the
Agticle 45 was diluted by the provisions made in Article 41. Through the 42™ amendment to the
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Constitution, Education which was till then a State subject was transferred to the Concurrent list
making it a joint responsibility of the Central and the State Governments.

Let us also be clear that just making provisions for education is not enough. Unequal quality of
education will give birth to unequal competition and as a consequence inequality in society. Only
when education of cqual quality:is extended there can be real competition and equal distribution
of facilities and privileges. The UN Convention held in 1989 on the ‘Right of the Child’
recognized the right to education. India was one of the signatories of this Convention which made
it mandatory for India to make primary education (i.e. cducation of children up to the age of 14)

compulsory and free. But this goal is evading the Indian planners even after 50 years of
independence.

Some important steps have been taken by the government and non-governmental agencies in this
area. Foremost of course, is the Supreme Court decision in the Unnikrishnan Vs Andhra Pradesh.
The court decreed that “ every child/citizen of this country has a right to free education until he
completes the age of fourteen years, Thereafter his right to education is subject to the limits of
economic capacity and development of the state”.

The demand to right to education is finally taking a shape in the form of ‘right to primary
education’ for which reportedly, a bill is likely to be placed in the ‘Parliament’ shortly. There has
been a good variety of programmes launched in the country to combat problems of illiteracy.
Among others, they include Operation Blackboard, Teacher Education, :Minimum Levels of
Learning and the District Primary Education Programme funded extermally by the World Bank.
The National Literacy Mission claims to have raised the level of literacy from 52% to 62% in
the country. Besides, there arc inspiring innovative experiments in educating the society going on
in the country. Ekalavya (Hosangabad), Lok Jumbis (Rajasthan), Education Guarantee Scheme
(MP) etc. are some of the prominent examples. The government expenditure on education is also
on the rise. Since the inception of planning in 1950-51, spending on education as a promotion
of GNP has increascd from 1.5% to 3.9% but as can be seen, much more remains to be done than
is the case so far.

6. Find out about any such educational programme going on in your area and write
about its merits.

..................................................................................................................

The concept of right to education entails two very different things. It can mean equal right to
‘everyone to reccive education and right to equal education to everyone, Provision for maintaining
schools have been made in all parts of the country; but it is not difficult to notice a great
difference in infrastructure and teacher attendance. The public schools are so ill-maintained that
most people like to send their children to the private schools (Privately owned and managed
schools are often misleadingly called public schools). Most people first want to send their
children to public schools but as these schools don’t perform well they discontinue sending
children because it is found to be a wasteful exercise. The survey conducted by the Public Report
On Basic Education (PROBE) team in rural U.P., Bihar, M.P. and Rajasthan presents a very
gloomy picture of the facilities in public schools. There are no blackboards, chalks and also most
often the teachers were absent from the schools. As against this, it has been found that in the state
of Himachal Pradesh, the public schools were made to function efficiently. Himachal Pradesh has
also moved to the top position in the scale of social development among states in India.
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13.4 ACCESS Vs. SUCCESS IN EDUCATION

One of the first hurdles in making education available is the issue of access to educational
institutions. Access involves two key concepts — physical and socio-linguistic access. It has been
pointed out time and again that location of & school influences accessibility. Quite often the most
powerful person or the powerful community influences the decision of the location of a school
in a village or town. There are no roads connecting the school to the areas of the less privileged.
The less-privileged children have to walk down the difficult terrains to reach the school, which
tire them and often influence their punctuality and achievement in the long run.

‘The schools, which are said to be free, in fact demand expenditure in terms of transport, passage,
roads etc. if learners do not have to commute on foot. Before deciding on the location of a school
it is important to ensure that all learners have physically friendly access to the school. Consiantly
lagging behind children undergo humiliation and finally dropout. Even though access to
education is a major issue but it is not the only issues.

The Fifth All India Educational Survey says that 94.5 percent of the rural population had primary
schools within one km and 83.98 percent had upper primary school within 3 kms, which sounds
reasonable as far as providing infrastructure facilities are considered. Besides the issue of physical
accessibifity is the issue of social accessibility. The norms and processes of schools, the dress,
the seating arrangement efc. do not normally subscribe to the social norms of the less-privileged
children. Some children do not find any difference between the home and the schoc! norms, for
example, behaviourally and linguistically. Their total energy and concentration is devoted to
learning activities but some find the home and the school norms totally different. Such children
feel out of place in schools and suffer mentally and psychologically. They cannot conceatrate.
Often, they feel discriminated. Poverty denies human rights to their children. But as the latest
Humamn Development Reporrt (2000) has indicated, education especially universal elementary
education s the best cure for removal of child labour problems in India.

7. WWhich language would you prefler to be used as the medium of instruction English or
im other tongue? Give reasons.

............................................................................................................
.................................................................................................................

...............................................................................................................

13.4.1 Child lalbour and the Right of the Child

The rig:ht 1w educ ation is directly related to. the abolition of child labour. Quite often we wre
confrorited with clata that ablition of child labour would cost heavens; but unless and uritil
childrein are debar red from working the'y cannot go to school. According; to one repiort nearly 10
crore cthildren wer e employedd as labourers during 1mid 1990s. The inclination of the: poor parents
and children theniselves would be great to make an eamin:g out of living. Immediate necds
oversh: idow the lc.ng term nc-eds. Studic:s have pro ved that there is high desire for izducation tiut
mast of the limes opportunites are not available. Neither the Governments not the society can

be spared of this esponsibility of providing necessnry facilities so that every child as attracted to
the school

At the back of the mind of those who are involved in provieling leaming facilities, particulanly
to the less privilesed is that they are doing a charry this notion must loc dispensed. Receiving
eguitable educationnal facilities is a right a itht of every indvidaal and those involved in expediting it

are wrlcome but i hey shoulel not maﬁm?{ﬁof further eploitation



education carnot be seen in isolation. It is one of the many sub-systems like administrative,
police, govertment etc. which mutually influence each other. We cannot expect a radical
education system in a conservative society, which is still hierarchically arranged on colonial
power patterns. By and large Indian institutions and systems still follow colonial power ethics.
This actually calls for raising voice to change other sub-systems to make provision of education
more democratic, equitable, and accessible.

13.5 ROLE OF MEDIUM OF INSTRUCTION IN EDUCATION

To carry on the process of education we need a language — as the medium of education. The
choice of language is crucial as it drastically influences not only the process but also the success
of leamers. Most often the language of education in Indian schools is either English or one of
the National Languages of India. On close examination we find that English is neither the mother
tongue nor the first language of most Indians. Similarly, most Indians speak in a language which
15 not one of the National Languages but a dialect of these languages. In the case of learners who
speak a dialect, they find it difficult to concentrate on the content of the subject because they have
to first concentrate on the language used, understand it, and then understand the contents. In such
a situation, don’t you think every learner has the right to get education in one’s mother tongue?

Programme evaluation of students (for success or failure) is usually done for understanding the
content. Language is only a catalytic agent in these cases. The natural question, which arises, is
why not provide the needed range of opportunities to all students to study in their own mother
tongue. The choice of one language as against the other as the medium of instruction puts some
above the others and it has been scen with English language that a particular medium of

instruction seeks to put one set of learners over many others because of the system’s bias in
favour of it. -

13.6 DEVELOPING CRITICAL THINKING

present system and structure of teaching-learning does not enceurage original thinking and
equity oriented education. Instead it develops a tendency to follow - first the teacher and later the
boss. The traditional Indian system of education has been inquiry-oriented. That is why the
classical texts are in the form of question arid answer. From what we know, the Gurukul also
followed a system of inquiry from students and answers from fellow students and the teacher. The
present system is information oriented which gives a secondary status to knowledge and
wisdom. More dangerous is the fact that information of things alien to us are imparted in
abundance but leave us totally ignorant about our surrounding. Once people get educated these

issues will come up and transform not only the system of education but also the content of
education i.e. the curriculum will change. :

Priorities have to be decided upon by the Government and the beneficiaries as well. It becomes
a chicken and egg question. Should education precede health care, eradication of child labor,
. provision for decent accommodation or these would precede education. The widely accepted and
more forceful argument these days is that education must precede everything as the capacity
to realize and utilize optimally the provisions of health and child care and hygiene cannot be
made without education. One of the major hurdles posed in making educational provisions is that
learners are not ready, there is no demand for it. To explain the situation precisely it has been
mentioned that learners i.e. children will have to be pulled out from industries and household jobs
which will cost a lot of money. The families surviving on these wages would need assistance. The
other argument is that because the illiterate people have not realized the importance of education,
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they keep being exploited generation after gencration. Should education not be made compulsory
by Constitutional amendment so that the children up to the age of fourteen compulsorily attend
school? Article 111.24 (a Fundamental Right) of our Constitution has clearly pror.ounced that “No
child below the age of fourteen years shall be employed to work in any factory or mine or
engaged in any hazardous employment” but still millions of children are employed for hazardous
work in different sectors. Besides children are employed to do household jobs and often subjected
to inhuman treatments. Can we create a system where economic capacity of the families can be
enhanced leading naturally to a situation where the children engaged in hazardous works today
are freed to pursue education. Education cannot be planned in isolation; it is an important
component of social development. In this route one can see the practical possibilities of realizing
the goal of ‘Education for All’ which will lay the crucial cornerstone for the Right to Education.

13.7 LET US SUM UP

Education is the gateway to success in life. It is one of the toels which makes people aware
of the disparities, processes of creating and finally re-emerging lier_-itics and develops equity
in society. The importance of education is niot realised by all. Sor ~ ¢;'c ' ‘ve monopolised the
provisions made for education and others are scared of joining the gr.upa.  ceptical about their
capabilities in receiving education. Education has been thought to brin  “¢ - qualitative
difference in the life of individuals and groups.

To bring about a social change through informaticn about the provisions of education and the
right of every individual to education it is expected that the demand for education wili grow. This
consciousness can be brought about through the process of education itself. It is one of the most
important responsibilities of the governmenis and peopie involved in human affairs to find means
and ways to make it available to all on an equitable basis.

13.8 SUGGESTED KEADINGS

Gandhi, M. K. (1938). Hind Swaraj or Indian Home Rule. Ahmedabad: Navjivan Publishing
House.

Friere, Paulo. (1972). Pedagogy of the Oppressed. London: penguin

Hich, Ivan.(1971). Deschooling Society. London: Penguin.

13.9 ANSWERS TO ASSIGNMENTS

Sit with a class fellow or an interested person and argue your points of view on Right to
Education in respect of eight assignments given above. What is important in this connection is
to deelop critical thinking and not to blindly succumb to forces and arguments just because they
are current or they come from sources wiiich are otherwise influential.
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UNIT 14 NGO MOVEMENTS AND POLITICAL REFORMS
IN DEVELOPING COUNTRIES

Structure

14.0 Ohbjectives
14.1 Introduction
14.2 Civil Society
14.2.1 Basic Elemizns of & Democracy
14.3 State and NGOs
14.4 Impact of NGOs In india and Elsewhere
14.5 NGOs Contributions to Political Reforms
146 NGOs Into Human Rights Movement

14.6.1 Insiitutiona! Refunns

14.7 Let Us Sum Up

14.8 Key Words and Phrases

14.9 Some Useful Books

14.10 Answers to Check Your Progress Excrcises

14.0 OBJECTIVES

Now you have reached the Jast block of the Course on Human Rights: Society and Development.
This Course cssentially was about human rights as they came to be shaped into the present form
in theory and practice, in the context of history and contemporary political economy. In the
course of study, some new forces like Globalization, Right to Development, World Trade etc
were analyzed to understand their impact on human rights as they have evolved till date. Now,
it is the turn of another protean force influencing human rights, especially its protection; and this
is the non-governmental organizations and other voluntary sector initiatives emanating from the
civil society. NGOs in general and human rights NGOs in particular, have contributed to the
spread of the movement and protection of human rights.

At the end of reading this Unit, you should be able to understand

o about the NGOs and the meaning of Civil Society,

° relationship between the State & NGOs, particularly in developing countries,

* political impact and reforms they have unleashed and

® finally, how they are conducting themselves as initiators of human rights movement.

14.1 INTRODUCTION

In this last Block, we plan to look into the group initiatives which the people: have launched either
against the state or in supplementation of state efforts. During thie post-cold war phase, among
major strands of development taking place all over the globe, the following are visibly prominent:
market, non-governmental organizations and human rights. Three prominent trends which
characterized global affairs during 1990s (in particular) are globalization and the decline of state
sovereignty which has undcrgone modific:ations in response to these global trends.

Emergence of non-governmental organizations represents’ an organized response of _the civil
society in those areas where the state has either failed to rcach or did so inadequate™ it v s 2ls0
considered in some circles as a reaction to authority of the staic, as a last-leg res =0 o 00
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century for transition into the next. The 21* century, it has been widely claimed, is one of
democracy, human rights and the markets which is going to be characterized by globalization
on the one hand and decentralization on the other. Power is shifting its locus and this has largely
been inspired by a demand for democracy and ‘associational’ life. It was so elegantly expressed
150 years ago by Alexis de Tocqueville, one of the original thinkers in this matter: “Among the
laws that rule huiman societies, there is one that seems more precise and clear than all others. If'
men are to remain civilized or become so, the art of associating together must grow and improve
in the same ratio in which the equality of conditions is increased”.

14.2 CIVIL SOCIETY

If the ‘association’ and ‘ecjuality of living conditions’ arc now being stressed upon, it was
mainly done so by the donor agencies ard the NGO)s who discovered ancl ensured “participation’
of people in their own affairs as the -y to making both possible. Interestingly, all these were
known to social scientists in general and political scientists in particular since days of ancieut
Greek States. But it is the powerful Western aid policy which highlighted 1ts importance for the
developing countinies if they are interested in getting aid frorm the West.. Thanks to the political
elites Of the Third World, these countries are alrcady in the debt trap by the 1970s. There was
hardly any other option available to them but to accept the compulsions of new political
moralities as enunciated by line ajd-givers from thic West, particularly during 1990s. As an aid
agency (UNDP) put it

“simply stated, civil society is , together; with the state and the: market, o ne of the tiarce “sphercs’
that initerface in the making of democriatic societiizs. Civil sticiety is the sphere in: which social
movements becorne organize:d The org anizations of civil soc iety, which represent many diverse
and sometimes contradictory social interests include chuirch-related: groups, trade unions,
cooperatives, service organ zations community  groups ani youth organizations, as well as
acadenuc institutions and other

Previously. it may be recaled points of a country meant understanding about its state and
society. Now with the civil society comming up as the basic sphere (along with state and
market) the importance of State dimitnshed in its impact on the livers of people. The meaning
of market is not difficult to understand though it hai some very deepging implicati ons But what
is this civil society one is caned upon to live with :

Civil Societyes sentially is a conceptual product of the Entighteament age in the west and as
such it refers to those societies which a regoverned by the ruke of law and held together not
so much by blood and ethnieity as by institulie as of com mon Inlerrst onone can casily see
how different is this concept form the one reconzed in oceues of Asia Afeica and Latin
America which have been organized along the iines of bloods cthnkity and ofr her forms of
collective behaviour and group living the insultons and ponciples of common interest are
essentially those wiich are basic to domocratio potical system (to energe if not there and to
strengt been itselfl in the light of westen practices if already there

14.2.1 Basl Elements of a Democracy In a civil were the government is democalic
chich means following basn elements are found with is

{(a) Legttimacy : a govemerent that relies on the consent of the govemed the importance of free
and fair elections is highlighted here
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(b)

(c)

(d)

Accountability: a government to remain responsible to its citizens between elections and
make available ‘equality conditions’ of living to them through guaranteecing freedom of
association, freedom of press and freedom to dissent. A stable set of rules of law and an
independent judiciary are prime requisites in a civil society.

Participation: a government which should permit and encourage citizens to take advantage
of such rights and opportunities available to them. For this, pluralism and tolerance of
diversities are encouraged as principles of organization. As a mark of good intentions, non-
governmental orgamzatmns based on public rather than prwate goals are promoted as
institutions.

Competence: a government with transparent and effective bureaucratic institutions and
personnel to formulate and implement policies and deliver esscntial services effectively.

With social and cultural traditions essentially different from those of a classical ‘civil society’,
countries of thc Third World have been called upon to negotiate with these new political
compulsions. This task can become possible and governance made responsive to people’s necds
(whether independent of the state or otherwise) through promotion of the non-governmental
organizations. In the rest of the Unit, you will read about struggles for political reforms. launched
by the NGOs in developing countrics. ' '

Check Ynur Prmvrew 1

3.

,W‘hal 13 Civild Sm:icl.}'".’ Why has it become important for the developing countries «
adopt? ‘

.................................................................................................................

they?

...................................................................................................................
-----------------------------------------------------------------------------------------------------------------

.................................................................................................................

“with.

.................................................................................................................

.................................................................................................................

143 STATE & NGOS

Lester Salamon wrote, “we arc in the midst of a global “associational revolution” that may prove
to be as significant to the later twenticth century as the rise of the nation-state was to the later
nineteenth. NGOs have ushered in a barefoot revolution”. They arc considered 1o be peoples’
platform for struggle against indifferent and hnsuic forces of the state and the recent phenomenon
of giubalization.
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There has been a proliferation of NGOs, more in South than elsewhere in the world. They
surfaced more than twice the rate at which private sector grew in Asia, Africa and Latin America.
By 1993, Brazil topping the list, had an estimated 1,10,000 NGOs with India coming a close
second with 1,00,000. As has been seen in India, many of the NGOs have been found spurious
or their funding has come in for criticisms, but the role of some of these NGOs has proved to
be revolutionary at times and welfare-oriented many a time.

NGOs are private, non-profit professional organizations with a distinct legal character concerned
with public welfare goals. In meeting these goals, they have proved to be good complements to
the State’s exercises, NGOs exert significant influence over legislation and public policy; they in
fact provide the closest approximation to direct popular participation in governmental and
intergovernmental forums. Some even have gone to the extent of providing political strength to
fight. In the Philippines, India, Brazil and Chile, political parties fighting elite interests have
found an ally in NGO support whereas left parties in India or Dr. Mahathir Mohamad of
tvialaysia have condemned foreign-funded NGOs for their neo-liberal role of continuing imperialism
through other means. But NGO influence on legislation for various reforms cannot be denied: in
india and Bangladesh these reforms can be found in areas of minimum wages, feudalism and
tonded labour. Right to Information has been legislated by some states (Rajasthan, Goa, Tamil
~&du) and in the Union Parliament, a Bill is under active consideration. In the Philippines, NGOs
not only influence legislation and public policy but they enjoy today constitutional recognition
of such roles. Article I, Section 23 of the 1987 Constitution of the Philippines reads:

“The State shall encourage non-governmental, community-based or sectoral organizations that
gromote the welfare of the nation™. Article XIII Section 15 requires that “the State shall respect
the role of independent people’s brganizations to enable the people to pursue and protect, within
the democratic framework, their legitimate and collective interests through peaceful and lawful
means”,

In Chile, the NGOs helped 1o restructure lefi-wing opposition to the State during the mid-70s
urider the military junta rule of Gen. Pinochet. By 1990s, the NGO policy proposals represented,
according to an informed analysist “a fundamental component™ of the programmes adopted by the
Alwyin Administration. Even in Africa where the obstacles to “associational life” are found more
{than in the case of Asia or Latin America), NGOs have played a major role in bringing about
political change in the continent. The African Charter of Human and Peoples’ Rights is the only
regional instrument in human rights, which explicitly provides for ‘people’ rights (since its has
powers to investigate into State’s reports) as well as the Right to Development.

14.4 IMPACT OF NGOs IN INDIA AND ELSEWHERE

Human Rights field has essentially beea a battie ground between the government and the civil
society, though it need not be necessarily so. Here again, political impact of the bottom-up
projects i.e. NGOs is less evident than the economic social and cultural. In fulfillment of the latter
aims and objectives, NGOs have been found to empower beneficiary communities and build
institutions that challenge retrograde local and religious traditions and commercial elites. In India
for exzample, one may mention several cases of social and quasi-religious movements which have
exerted a moral and philosophical impact on the development of human beings. Gandhian
movement, Bhoodan movement, Arya Samaj movement of the 19™ century, Ramakrishna
mission, Sarvodaya movement of JP in India and of the Buddhists in Sri lanka, Swami Narayana
movement in Gujarat and abroad, Swadhyaya movement of Pandurang Shastri Athavale, organized
social upliftrnent services of late Mother Teressa, Baba Amte, Nana Hazare, Nanaji Deshmukh

Kishan Patnaik are some among many other prominent examples from the field.
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The political impact of the people’s initiatives at the grass-roots level became evident with the
coming into existence of the civil liberties organization in 1970s and thereafter. Sixties were a
decade which witnessed wide inequalities between the rich and the poor. We had on the one hand.
Green Revolution whose benefits were cornered by the landed rich, and the naxalite movements
which mobilized and organized the landless peasants and workers against the state, on the other.
Seventies witnessed the state becoming authoritarian and getting things done through severe
measures of control, repression and authoritarian rule. The National Emergency in 1975 followed
the nation-wide strikes and struggle of demanding people like industrial workers, agricultural
labourers, students etc. These were the days (beginning from the late sixties) which actually
spawned the civil liberties movement in India. The latter arose largely in response to an cver-
increasing political control by the State. The Indian State responded through draconian measures
like Maintenance of Internal Security Act (1971 repealed in 1978). Defence of India Act (1975),
National Security Act (1980), the Terrorist and Disruptive Activities (Prevention) Act (1985)
which are some examples of state repression. It was in response to this repression, that the first
generation of civil liberties organizations took birth. Some important names in the ficld are:

Association for the Protection of Democratic Rights (APDR) in West Bengal, Andhra Pradesh
Civil Liberties Committee (APCLC) & the Organization for. Protection of Democratic Rights
(OPDR) in Andlira Pradesh, People Union for Civil Liberties and People Union for Democratic
Rights (all India), Lokshahi Hakk Sangathan and Committee for Protection of the Democratic
Rights (Maharastra), Naga People's Movement for Human Rights etc. These arc many civil
liberties organizations which came up fighting for the cause of the people against the wrongs done
by the State. You may go to the nearest civil liberties oranization and study how they arc making

a political impact in changing people’s attitudes and behaviour as a part of the emergent human
rights culture in India.

Indonesia’s largest NGO, for instance, Yavasan Bina Swadaya (Community Self-reliance
Development Agency) has by late 1980s organized 17000 local groups directly or indirectly,
strengthening the autonomy of local communities vis-3-vis local military, political and agricultural
elites. Bangladesh’s records show that NGOs grew into a parallel force reaching 10 to 20% of
the poor who were marginalized under the authoritarian regimes of Zia and Ershad. Similarly in
India, Action for Welfare and Awakening (AWARE) based in Andhra Pradesh had formed 200
village organizations bringing 23,000 hectares of land under cultivation and mobilized a volunteer
force of 25000 by the late 1980s directly challenging the interests of powerful landownriers.
Bondhua Mukti Morcha of Swami Agnivesh is a well-known case in India which is engaged in
guarantecing payment of minimum wages and releasing bonded labourers into frecdom. There are
many outstanding leaders who glorified themselves through their efforts, mobilized people for
organized struggle to achieve human rights goals. Ela Bhatt, Medha Patkar, B.D.Sharma,
Vandana Siva, Kannabaran, Bunker Roy, Aruna Roy and Nikhil Dcy, Thomas Kuchchery are
some of the prominent civil society leaders.

Can you identify a group of similarly engaged civil society leaders! Pleasc send them to the
Programme Coordinater with a short note on each one of them.

As studies by B. Sanyal and A Fowler have shown, NGOs’ contributions to democratization and
human rights struggle have not been so frec and distinguishable. Fowler reaches the conclusion
after a careful study of evidences from Kenya that “NGOs are more likely to maintain the status
quo than to change it” because of “the fragmentation, conpetitiveness and unrepresentative
structure” of the NGO community. Lack of consolidation among civil society groups lcads more
to a state of “reluctant partnerships” with the State whose failurcs 1o reach the marginalized
_ groups are thus covered (though thinly) by NGO efforts. The State hardly entertains any fear of
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challenge or confrontation from them. This is something that the genuinely struggl%ng voluntary
groups have always resented, more so in case of those who are ifl receipt of foreign funds.

145 NGOs CONTRIBUTIONS TO POLITICAL REFORMS -

Though piece meal, NGO efforts at political reforms have made substantial contributions. In
India, it is unthinkable that we will have another National Emergency from a group of disgruntled
political rulers. Even imposition of President’s Rule under Art 356 is becoming politically
prohibitive, thanks mainly to the vigilant and active public opinion and people’s movements. In
Thailand, for instance, NGOs especially concerned with human rights played an important role
in the demonstrations of May 1992 which led to the collapse of the National Peace-Keeping
Council the same month. In Chile, they played a significant role in restoration of democracy and
as mentioned above, in drafting policy proposals for the Alwyin govemment. NGO efforts to
mobilize political opinion at the grassroots level for elections to local self-government, have been
noticeably significant in the Philippines, Brazil, Chile and Thailand. As a researched study by
Gerard Clarke shows:

“A correlation exists between the proliferation of NGOs and political change in Asia, Africa and
Latin America since the mid-1980s. NGOs have played a significant political role in engendering
stability in transitional societies, by providing socio-economic assistance to sectors weakened by
structural adjustment policies and cut backs in government expenditure, by sustaining and
aggregating political participation amid the withering of socialist movements, and by providing
direct linkage between government and local communities.”

Today we have successful stories of people and community initiatives for harvesting of water in
drought prone areas of Gujarat and Rajasthan, asking for right to be informed about the governing
process, protection of forests and bio-diversity interests and in other areas of health care,
education and livelihood for survival in some areas, such initiatives have been together with the
State, though more often, they are examplary and supplementary in nature search for civil society
leaders will reveal to you these areas of people and community initiatives. -

Check Your Progress 2

1.  Indicate True or False: '

i)  Global proliferation of NGOs show that they have grown more in South than elsewhere.

1)  The Philippines Constitution of 1987 requires the Siate to promote NGOs.

ili) The Africa Commission on Human and Peoples’ Rights can investigate into State-issued
communications. ; g ;

iv)  A. Fowler’s research shows that the NGO community is solidly united and pose a threat

; to the State of Kenya. : :

v)  Political impact of NGO efforts is more than socio-economic and cultural impact.

2. Will it be correct to say that the NGO movement in the dcvclopiﬁg countries of Asia, Africa
and Latin America has influenced their political change? Explain. -

.................................................................................................................
.................................................................................................................
.................................................................................................................

.................................................................................................................
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3. Take a country each from Asia and Latin America and show how NGQOs have played on
important role in their respective countries. '

........................................................................................
................................................................................

..........................................................................................

14.6 NGOs INTO HUMAN RIGHTS MOVEMENT

You must have heard about the recent failure of the World Trade Organization o reach a
consensus at its meeting at Seattle (1999, USA) mainly under the pressure of some influential
non-governmental organizations (NGOs). No less impact making was their pressure at Daveos
which followed the Seattle meeting. Considering the power and influence they wield. President
Clinton even agreed that the NGOs be made a part of the negotiations at this highest and most
powerful world body. World Trade Organization is a rich nations’ club that works on certain
principles of trade which the sovereign signatory states cannot obstruict or resist. You hnow that
‘we are now passing through an era of globalization in which the dominant playvers are the
transnational corporations and in such a situation, many of these trade-related principles have also
been agreed upon by the developing countries. No wond=;. in many cases, these developing,
(heavily indebted) states have surrendered their economic severeignty under different types of
_ pressures emanating mostly from the World Bank and the Intemational Monetary Fund (IMF)

These NGOs who were barricading the roads to the negotiation site and in the process, were
subjected to law-and-order repressions, actually represent an example of the growing civil socicty
movements around the globe, There have been many such sterling achiecvements on the part of
micro-level organizations making macro-level impact. And thesc achievements belong to diverse
sectors: gender, environment, indigenous people, political victims etc., etc. But an important
example is the infamous phenomenon of ‘disappearances’. This phenomeneon is typically true of
developing countries with repressive military/authoritarian regimes. We had our own version of
‘fake encounter death’ through which dissident political workers were killed by police who,
however, gave an explanation of killing them in the course of a confrontation or when they were
fleeing. Civil liberty organizations are fighting against these violations, as menticned above.

‘Disappearances’ phenomenon {mainly of 1970s) applied to hundreds and thousands of dissidents

who opposed the military regime in Latin American countries such as Guatemala, Argentina,
' Chile and Uruguay. Official explanations to queries from relatives always were misguiding
nonsense: they might have gone to meet their girl-friends or some relatives etc. Later on, they
turned out to be cases of killing by the state officials, and efien afier suhjecting them te torture

The movement which this Latino phenomenon of State-Sponsored ‘shame’ had provoked made
the “Crazy Mothers” of Argentina to march in protest against the military regime. They

_ constituted themselves into “Mothers of the Plaza de Mayo” and held weekly public meetings to
expose the wrong doings of the state officials. Soon after, such meetings and street demonstrations
on the part of the mothers*whose sons and relatives “disappeared” drew international attention.
A Latin American Federation of Relatives of Disappeared Persons (FEDEFAM) was established
and the Amnesty International launched a vigorous campaign in 1980.

14.6.1 INSTITUTIONAL REFORMS

The cumulative effect which all these civil rights movements (beginning with a group of
concerned mofhers) produced lay in introduction of many institutional reforms. Growing
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international concern led the UN Commission on Human Rights to establish a Working Group
on Enforced or Involuntary Disappearances which has been mandated to examine such cases and
report to the Commission on Human Rights. In the first year (1981), the Working Group received
information about between 11,000 and 13,000 cases of disappearance. These figures have grown
to 43,890 in December, 1996 when it issued the report. As Peter Baehr mentions : “The Working
Group expressed its particular concern over the following countries where during more than ten
years, more than 500 cases had remained unresolved : Argentina, Chile, El Salvador, Guatemala,
Irag, Peru, the Philippines and Sri Lanka. The Working Group ‘urged states to invite it for a
visiting mission. By the end of 1996, this had been done only by Bolivia, Colombia, Cyprus,
Guatemala, Mexico, Peru, the Philippines and Sri Lanka. India had reacted negatively, and Iraq
and Turkey did not react at all to requests for such a visit.” i

NGOs represent small groups of people fighting for promotion as well as protection of human
rights. As the famous human rights activist, Laurie Wiseberg observes: it is only in the 1970s
that it came to be widely recognized under the pressure of the human rights NGOs that the States
have failed to scrutinize and monitor human rights violations committed by other states. Under
these pressures, states “reluctantly moved from promotien of human rights and a concentration
on the drafting of international instruments and standards to the protection of human rights with
an emphasis on implementation and enforcement.” It 1s clear that the human rights community
is expanding with the increase in the spread of the human rights movement which has largely
been fueled by organized associations/ groups of aware and alert people struggling for *political
space’. ‘Political space’ refers to freedom to express political views, and as you can realize on
a little introspection, this political space is getting restricted, more often in the name of 'law and
order’. The latter is carried out through various repressive measures adopted by the state officials
in excess of those required far maintaining public order or what are known in our Constitution
as “reasonable restrictions”. '

Check Your Progress 3

Answer True or False:

(i)  President Clinton agreed after the World Trade Organisation fiasco at Seattle that
NGOs should be given the right to participate in global deliberations.

(i) Heavily indebted states from the developing countries who have signed the World
Trade Organisation are maintaining their economic sovereignty as before.

(iii) ‘Fake encounter death’ meant killing of people by police and para-military forces
under some pretext. - '

What lessons do you draw out of ‘disappearance’ phenomenon?

.................................................................................................................
.................................................................................................................

..................................................................................................................

Which are the countries who had not invited the Working Group on Enforced or
Involuntary Disappearances (till 1996)?

............._.....__,_‘.,_,.......___......,7,_‘..‘.............,.,...,‘_.......,.‘-........-..,-....M ||||||||
-----------------------------------------------------------------------------------------------------------------
-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------
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147 LET US SUM UP

This Unit is devoted to analysis of NGO phenomenon in the developing countries. Emergence of
the NGO phenomenon is related to a new constellation of forces which ruled the globe,
particularly during 1990s in the wake of collapse of Sovict Union. So many new forces make this
constellation: One strand reveals that globalization has become as important as devolution of
power to the people while the State’s sovereignty has come under attack. Another way of looking
at the same phenomenon reveals a considerable measure of interfacing taking place between civil
society, state and market. This is the view of the Western aid givers and donors who insist on
making the new century one of democracy, development and human rights.

A resurgent civil society is usually served by the NGOs who have mushroomed more in South
than in North. A barefoot revolution has thus been launched which provides a platform for
people’s struggle and participation Group initiatives have made distinct impact on people’s lives
forcing State to introduce political reforms. But not all NGO operations have been found above
board; in some cases they were autonomous while they have also been criticized for preserving
status guo and acting as State’s ‘reluctant partners’.

But the beauty of the community initiative lies in their growth into movements for a cause. NGOs
thus have entered into new roles of protecting (which is beyond promotion) human rights by
staging group actions. Instances of success stories are many where, in the absence of State
protection, people have managed for themselves water, biodiversity, livelihood systems ctc. They
have even successfully launched tirades against global aggression (Scattle fiasco of WTO) and
dictatorial military regimes (Mothers of the Plaza de Mayo)' And they have led to institutional
reforms: President Clinton declared that the NGOs nced to be consulted in future WTO
negotiations and in cases of ‘disappcarance’, a Working Group has been set up which would visit
the states and report on such human rights violations to the UN Commission on Human Rights.

148 KEY WORDS AND PHRASES

Political economy: political consideration governing cconomic decision-making

Protean: strong : '

Unleashed: released

Initiator: beginning efforts

Supplementation: adding fo

Last-leg: towards the end

Distinguishable: easily identifiable

Retrograde: backward

Proliferation: rapid growth

Reluctant partnership: becoming partner against one’s own interest

Sustaining and aggregating political participation: Pml:ng together into onc frame and
maintaining the same through ups and downs.

Withering: loss of force

Structural Adjustment Policies: Indebted nations have accepted the terms to change the
structure of their economics in the light of conditions imposcd by World Bank and IMF who have
either lent to them or had facilitated the loans c:trhcr

Constellation: a cluster

Enforced or Involuntary Disappearance: to remove people from the scene against their
willingness. Often they arc killed.
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14.9 SOME USEFUL BOOKS

I. Ian Smillie - The Alms Bazaar IT Publications, 1995,

2. David Kerten - Getting to the 21* Century: Voluntary Action and the Global Agenda
Kumarian Press, 1990,

3.  Alan Fowler - “Democracy, Development and NGOs in Sub-Saharan Africa” Dev eiopment
and Democracy No.3, 1993.

14.10 ANSWERS TO CHECK YOUR PROGRESS EXERCISES |

Check Your Progress 1

1. A western conceptual product of the Enlightenment Age which emphasized on ‘rule of law’
and public institutions of common interest. Because it is becoming an aid conditionality,

2. Civil society, state and market.

3. Legitimacy, accountability, participation and competence.

Check Your Progress 2

L i-(T), ii-(T), iii(T), iv-(F), v (F)
2. Yes. Ref 14.5 (and also elsewhere).

Check Your Progress 3

L. i(T), ii (F), iii (T)

2. Even a state-sponsored shame can be countered through organized efforts and struggles by
those who look to be least powerful of persons. ‘Crazy Mothers’ of Argentina offer this
lesson to the world.

3. Bolivia, Colombia, Cyprus, Guatemala, Mexico, Peru, the Phnhppmes and Sri Lanka.
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UNIT 15 HUMAN RIGHTS MOVEMENTS AND THE NGOs

Structure

15.0 Objectives
15.1 Introduction
15.2 Human Rights NGOs: Features and Responsibilities

15.3 Emergence of International Human Rights Movement
15.3.1 Vienna Congress
15.3.2 UN Commission on Human Rights
15.3.3 NGOs Promoting Human Rights Movement

154 NGOs and the UN

15.4.1 Committee on Non-governmental Organisations
15.4.2 UN and the League: Differences over associating the NGOs

15.5 Conditions Necessary for Effective Working of Human Rights NGOs
15.5.1 Reliability
15.5.2 Access vs. Independence
15.5.3 Representativeness

15.6 NGOs: A Divided House

15.7 Let Us Sum Up

15.8 Key Words

15.8 Some Useful Books

15.9 Answers to Check Your Progress Exercises

15.0 OBJECTIVES

At the end of reading this unit, you should be able to know about

® features and responsibilities of human rights NGOs,

® emergence of international human rights movement,

e the nature of response from the UN system towards the human rights movement in the past;
and '

= how in the present, ambiguities in provisions regarding consultative status are preventing
unity of the NGOs for reasons of which the general causce of human rights is suffering.

15.1 INTRODUCTION

In the last Unit, we have read about the political contributions made by the NGOs for reforms
in State behaviour in the developing countries. In this Unit, the focus of NGO contribution is
narrowed to analysis of their contributions to human rights movement which is casily a global
phenomenon today. The UN system has particularly provided the lcadership and necessary
encouragement for the emergence of international human rights movement.

152 HUMAN RIGHTS NGOs : FEATURES AND
RESPONSIBILITIES

Human rights NGOs arc groups of organized people cngaged in protecting and promoting
(civil) sccurity against excesses of the state agencies. But should one remain content with ‘civil’
aspect of security or one should also assert and struggle for social security as well ? In so far as
human rights movements are concerned struggle for social security like right to food security,
shelter, an adequate standard of living, right to education, cultural rights, cic. are no less important
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than fighting against arbitrary arrests, illegal detention, torture, custodial deaths, ‘third-degree’
methods adopted for extraction of ‘confessions’, disappearances, fake encounter deaths, etc. In
other words, for us in the developing countries, socio-economic and cultural rights and the Right
to Development are no less important than civil and political rights. The true test for their being
“indivisible and inter-dependent” lies with us in the developing world.

A distinction is usually made between human rights NGOs and other political groups and actors
like trade unions, farmers organization etc. What distinguishes a human rights NGO from other
political actors, suggests Wiseberg, is that the latter typically are seeking to protect the rights
only of their constituents, a human rights group seeks to secure rights for all members of society.
It is this ‘gencral disinterested focus® which distinguishes. human rights NGOs from ‘sectional
groups’ like trade unions or ‘promotional groups’ like lobbies which have come around a
humanitarian cause on an adhoc basis. There is thus a widely shared view that a human rights
movement does not aim at capturing state power (as an organized body) which is what precisely
distinguishes it from other political associations like political parties etc. “Their aim should not
be to take over institutions or to have direct governmental responsibility.”

Such human rights NGOs may be as wide as local provmcla! national, regional and international.
Pick out an example of a local human rights NGOs in your local:ty and the province. *Peoples’
Watch’, for example, in Tamil Nadu, PUCL and PUDR are examples of national groups in India.
Amnesty International, Human Rights Internet (Canada) and FIAN (Food first, Information and
Action Network) are globally active whereas Commonwealth Human Rights Initiative, Forum-
Asia (Singapore), Hurights (Osaka), FEDEFAM (Buenos Aires) in South America are examples

of regional groupings.

Check Your Progress 1

1. Do you believe that socio-economic security is as important as civil security? Reason it out
from the given provisions in the International Bill of Rights.

2.  Give one example each from:
(a) ‘Pure’ human rights NGO
(b) International human rights NGO
{c) Local human rights NGO

153 EMERGENCE OF INTERNATIONAL HUMAN RIGHTS
MOVEMENT R

15.3.1 Vienna Congress

As you know, the UN is at the apex of inter-governmental system but the role of UN in
encouraging human rights movement was really nothing much as compared to the spurt of
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developments which followed the end of cold war rivalry. The World Conference on Human

Rights at Vienna actually focussed on a vigorous role of the NGOs in human rights movement.
This conference recognized:

[The] important role of non-governmental organizations in the promotion of all human
rights at national, regional and international levels. The World Conference on Human
Rights appraciates their contribution to increasing public awareness of human rights issues,
to the conduct of education, training and research in this field and to the promotion and
protection of all human rights and fundamental freedoms While recognizing that the
primary responsibility for standard setting lies with States, the Conference also appreciates
the contribution of non-governmental organizations to this process. In this aspect, the
World Conference on Human Rights emphasizes the importance of continued dialogue and
cooperation between governments and non-governmental organizations.

This is the first major global level recognition of the importance of NGO's in the advancements

of the cause of human rights, Otherwise, the past of the human rights movement has been rather
pgg:hy from this point of view.

15.3.2 UN Commission on Human Rights

The UN Commission on Human Rights created in 1946 did little till the 1970s. Until 1970 when
the Economic and Social Council (an auxiliary organ of the UN system working under the
General Assembly and with a specific man late “to promote respect for and observance of human
rights and fundamental freedoms for all”.) adopted the Resolution 1503 (a Procedure for Dealing
with Communications relating to violations of Human Rights and Fundamental Freedoms™),
thousands of complaints reaching UN concerning human rights violations were ritually sent into
limbo under a 1947 decision that the Commission “was not competent to investigate or take
action on any of these complaints.” Human rights monitoring expanded only with the end of the
Cold War rivalry but even now, not more than 2% of the UN budget is spent on human rights
(not including the expenditure on relicf for refugees).

15.3.3 NGOs Promoting Human Rights Movement

When the UN system was not effective during the cold war era, streams of sustenance flowed
from political formations outside the nation-state (para-statal). It was in the background of the
pressure of the Afro-Asian countries of the Non-aligned Movement, that the monitoring of
complaints received was given a start in the Commission’s office. The pressure came particularly
from the African countries to end the racist apartheid regime then in South Africa. Similarly, a
coalition of forces could be forged in carly seventies; particularly in Latin America. The first
salvo was fired with the military overthrow of Allende of Chile in 1973 which provoked many
human rights organizations to take up issues with the military dictatorships which sprang up soon
in the southern cone of South America. Dissidents in Eastern Europe and Soviet Union reccived
enormous boost on signing of the Helsinki Treaty and with the support flowing from the *Helsinki
Watch’ committees and Soviet Jewry groups that emerged in the West soon after. The development
of a social justice agenda and liberation theology by clements in the Catholic Church following
Pope John’s Vatican II (1961) and the move from 'study’ to ‘action programmes’ among them
gave an effective push to the agenda of human rights movement. As Wiseberg observes:

The development of a human rights program by the Ford Foundation in the mid-1970s
which made resources available to human rights NGOs, the awarding of Nobel Peace Prize
to Amnesty International in 1977, the end of the Vietham War, which meant that
progressive Americans could redirect their energies to a broader range of concerns. and the
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coming into force of thc human rights covenants-in 1976 - all contributed to the
coalescence of the movement. Thus in 1977, when US President Carter took up the banner
of human rights as his own, and got human rights inscribed as an enduring item in the
international political agenda, he was less a leader than a follower of a trail already blazed
by NGOs.

Human Rights NGOs, however, are not to be confused as products of the UN system only. P.
Archer identifies the Anti-slavery Society founded in 1837 as the first human rights NGO but
the creation of Amnesty International in 1961 marked the rcal beginning of development of an
international human rights movement - a trend which visibly peaked up with over 1500 NGOs
participating in the Vienna Congress in 1993. The effcctive strength of this NGO led movement
began to make its presence felt with the beginnings of 1970s, as the second the Development
Decade (1970s) began taking a point of departure from the first (1960s). Whereas the first decade
had the goal of encouraging economic growth, the second focussed on basic needs of the people
with coming into evidence of the ever-widening inequality and rampant authoritarian political
governance in most dof the developing countries. Political repressions spawned grass-roots
maovements as the Third World waiked blithely into the debt trap laid by the World Bank and the
International Monetary Fund. Fall of a superpower (former Soviet Union) broke the balance, and
thus enter aggressive forces of globalization (especially economic and financial) led by the TNCs.
In this era of globalization, human rights movements have a bigger responsibility than before. In
order to undertake them successfully, the same Informational Communication Technologies
which have destroyed global distance for financial capital, can be intelligently put to use for
consolidation of the democratic forces all over the world. The latter in their turn, will give rise
to a global civil society over years of consolidated human struggle. A widespread human rights
movement of these characteristics will constitute globalization-from-below which can resist
meindless invasions by globalization-from-above represented by aggressive capitalism (especially
tiie speculative and financial) of the TNCs.

| Check Your Progress 2 |

1. Answer True or False:

(i)  Vienna Declaration gave the first majos gecognition to the role of NGOs in human
rights movement.

(i) Till 1970, UN Commission on Human Rights did little to promote the cause of human
rights.

(1) President Carter pioneered the human rights movement when he made observance of
human rights as onc of his foreign policy planks.

(iv) NGOs can make use of information and communication technologies to forge
globalisation-from-below.

il

Developments during 1970s were crucial for emergence of human rights movement. List
them.

il el T B R R R N R TP TS
------------------------------------------------------------------------------------------------------------------
-----------------------------------------------------------------------------------------------------------------

......................................................................................
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154 NGOS AND THE UN

Article 71 of the UN Charter creates formal relations between the UN and the non-governmental
organizations with a view to facilitating effective tunctioning of the ECOSOL which a mandate
to advance the cause of human rights. Therefore, though there were NGOs before, they actually
got articulated with primary reference to the UN system. To a large extent, an NGO 15 defined
by what it is not: it is not governmental, that is, it is not controlled by the government. While
the ‘basic resources’ must come from contributions made by individuals or non-governmental
agencies, provision has also been made, exceptionally for national NGOs “after consultation with’
the government concemed.

15.4.1 Committee on Non-Governmental Organisations

Pursuant to Article 71, the ECOSOL has raised a Committee on Non-governmental Organizations
to receive information from and supervise application of, the miterational human rights instruments
through the NGOs which it divides into three groups:

i) Category 1 has those NGOs which have a basic interest in most of the Council’s activitics

ii)  Category 11 has those NGO, which have special competence but are concerned with only
a limited number of Council’s activities.

iii) The Roster which contains the names of the NGOs which make occasional but uscful
contributions to the Council’s work.

15.4.2 UN and the League: Differences over Associating the NGOs

Article 71 did not, however, go too far, dcfinitely not beyond what the NGO representatives
enjoyed in the committees of the League of Nations. “.....although not able to vote, (they) were
allowed to speak, present reports, initiate discussions, propose resolutions and amendments, and
be assigned to sub-committees.” The UN, however, clearly distinguishes between "consultation’
with NGOs in Article 71 and ‘participation without vote’ granted to specialized agencies as well
as states (not members of the Council) in Article 70. Further, the NGOs in consultative status
have been subjected to threats of “suspension or withdrawal of status’ if they are found politically
motivated and supplying unsubstantiated information against the Member States.

The relationship between the NGOs and the UN are under review, Till date, however, Resolution
1296 of the ECOSOC provides for specific features which an NGO should have in order to take
up human rights issues at the global level. Resolution 1295 passed by ECOSOC under the
heading “Arrangements for Consultation with Non-governmental Organisations” mentions that
the “Organisation shall be of representative character and of recognized international standing; it
shall represent a substantial proportion, and express the views of major sections of the population
or of the organised persens within the particular fieid of its competence, covering, where possible,
a substantial number of countries in different regions of the world." Accordingly, the following
conditions may have to be fulfilled for effective working of international human rights NGOs
{Peter R. Baehr). -
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Check Your Progress 3

| How is Article 71 different from Article 707

......................................................................................
-----------------------------------------

-----------------------------------------------------------------------

................................................................................................................

............................................................................................................

2. What is the basic inadequacy in Resolution 12967

--------------------------
......................................................................................
...................................................................

.....................................................................................................

15.5 CONDITIONS NECESSARY FOR EFFECTIVE WORKING
OF HUMAN RIGHTS NGOS

15.5.1 Reliability

Providing reliable information is a foremost requisite since, now a days, dependence on NGO
information has become credible. They help various UN experts committee to make their
questioning more precise, factual and less abstract."” For any theme or issue-based examination,
NGO supplied information is mostly used. No less than 74% of the cases taken up by the UN
Working Group on Arbitrary Detentions in 1994 were brought by international NGOs, another
23% came from national NGOs and 3% from the families.

Collection of reliable information demands that NGOs should have professional expert staff.
Amnesty International with a professional staff of almost 300 individuals in its International
Secretariat in London compares easily with the Office of the UN High Commissioner in Geneva.
‘Other organizations with good expert staff strength include International ‘Commission of Jurists,
Human Rights Watch Committee (USA), Article XIX (which works for freedom of expression
all over the world). :

Reliability is closely linked to eredibility. An NGO to remain credible and maintain its reputation
must be extremely careful and guard itself against charges with regard to its objectives, financial
sources and methods of work. In any case, if such information relates to new areas of human
rights violations (like e.g. ‘ethnic cleansing’ taking place in former Yugoslavia, Rwanda, Kosovo,
etc.) protection of international human rights standards is considerably strengthened.

15.5.2 Access vs. Independence

This sums up the foremost dilernma facing a human rights NGO, For an NGO, it is important to
have access to government as much as it is important for that NGO to remain independent.of it
when it comes to processing and passing relevant information to the higher human rights bodies
of the UN, for example. In politically open socicties like the Netherlands and Norway access to
government is easy but it is really not so in politically not so open societies. In some countries,
former NGO executives hold positions in national governments and the NGO representatives are
routinely included in official delegations to sessions of the General Assembly of the UN or the
Special Conferences. Australia provides a bright example: members of parliament (including
members of government) serve on the committee suggestively called “'Parfiamentarians for
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Amnesty International . Yet another interesting experiment is the two-day consultations with the
NGOs which the Canadian Ministry of Foreign Affairs conducts once a year. Weiss and
Gordenker would identify an important channel of access in the pioneering human rights
defenders like former President Jimmy Carter, former Norwegian Prime Minister Gro Harlem
Brundlandt and former Dutch Foreign Minister Peter Kooijrans. Each country has such famous
figures: Rajni Kothari, Soli Sorabjee, Justice Rajinder Sachar, Justice Krishna Iyer, Sunderlal
Bahuguna, Baba Amte, Medha Patekar, 1lla Bhatta, Swami Agnivesh, among many others active
in India, Asma Jahangir L.A. Rahman in Pakistan, Kamal Hossan. Mohammad Yunus of
Bangladesh, Radhika Coomanswamy and A.T. Arairatne of Sri Lanka bring to bear considerable
importance of their personalities on the human rights cause they may be adwcatmg or
campaigning for.

15.5.3 Representativeness

NGOs may provide instruments and facilities which, whether invited or not by the governments,

emphasize participation of the majority usually beyond the delivery reach of the state. As Bratton
commented in the context of planning of projects: once the question was ‘how can development
agencies reach the poor majority?*, now it is ‘how can the poor majority reach the makers of
public policy?’. Various studies have confirmed strong correlation between project success and
the participation of grass-roots organizations. NGOs have now become known for their dlstmctlve
contnbunons in the following sectors:

(a) their ability to reach poor people, especially in inaccessible areas,

(b) their capacity for innovation and experimentation in areas gdifficult for official agencies

(c) their close links with the poor and marginalised communities —~ a phenomencn now
becoming known as ‘representivity’.

(d) For a rich variety of skills to promote participation out there.

NGOs thus have constituted ‘the Third System’ (the other two being internationa) and national)
dedicated to ‘representing’ interests of the majority of people out there beyond the delivery reach
of the state. For one of these reasons, John Clark has estimated that a significant portion (12%)
of development assistance from the North is now in the conduit of the NGOs.

NGOs may contribute to expanding representativeness in performance of public policies, but not
infrequently, they are also known for “grass-roots apathy” — a phenomenon (Fowler has coined
the term) of NGOs remaining busy in national and international seminars, conferences, meefings,
or remaining confined to working in state capitals, etc. and losing sight of their- goals of
empowerment in the process. One of the principles laid down to decide ‘representative’ nature
of the NGOs may be found in ECOSOC’s considerations for granting consultative status to the
NGOs. According to this principle, the organization should have a “representative structure” and
possess appropriate mechanisms of accountability so that control over its policies and actions can
be ensued through exercise of voting rights or other appropriate democratic and transparent
decision-making processes. Criteria for judging such representativeness have not however been
spelt out while this has given opportunities to make a virtue of this ambiguity. This unholy
advantage has been taken as much by the rich Northern NGOs as by a good majority of Southern
NGOs which have been reduced to personal fiefdoms by not so scrupulous “human rights
activists’, taking shelter behind pompous formalities and high-sounding rhetorics.
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15.6 NGOs: A DIVIDED HOUSE

The overall scenario presents an important message : NGOs are not united in claiming their pound
of flesh. Southern NGOs have been criticized for lack of transparency. Northern NGOs have not
yet succeeded in internalizing the Vienna Declaration’s stipulation:

“Non-governmental organizations should be free to carry out their human rights activities,
without interference, within the framework crf national law and thr:: Umversa] Declaration
of Human Rights.

Vienna Declaration, it may be recalled, asked of the member states to promote and protect all
human rights and fundamental freedoms “while the significance of national and regional
peculiarities and various historical, cultural and religious backgrounds must be borne in mind”.

But as Laurie Wiseberg reminds us, the G-77 countries have been paying only lip-service to this
provision as can be seen in the highly divisive issue (among the NGOs) on democratization of
the relationship between the UN and the NGOs i.e., wider access for the NGOs to consultative
status of the UN. She observes : '

Un the one side were the NGOs (and governments) arguing for a democratization of the
rq.lanonship between NGOs and ECOSOC by allowing political space for new actors (especially
irom the South) to participate more fully. On the other side, were the NGOs concerned that
opening the UN so broadly would erode the nghh and privileges they (reference is to the northern
NGOs) had worked so hard to achieve. Thesc include the right to make oral and written
mierventions at meetings of ECOSOC's subsidiary bodies, and in some cases, propose items for
ihe agenda.

These considerations have led influential countries in G-77 to adopt an ambiguous posture:
welcome (in principle) Southern NGOs into the UN system but stall, for all practical purposes,
national human rights NGOs from attending. And for doing so, they have stood firmly behind a
paragraph which states:

“Orgamzations accorded special consultative status because of their interest in the field of human
‘rights and humanitarian assistance should have a general international concern with this matter,
not restricted to the interests of a particular group of persons, a single nationality or the situation
in a single state or restricted group of states.”

Absence of umty in purposc and conscquent lack of cooperation among the NGOs have lmpalred
advancement of human rights movement. It also means abdication of a huge responsibility gwen
to the member states by the World Conference on Human Rights. This responsibility consists in
claborating international standards in the light of all the complexities one finds in diverse cultural
backgrounds. Through this route, one can promote universatity of human rights in day-to-day
practice. Otherwise universal human rights found in the International Bill of Rights may not be
a set of practical standards. It may be reduced to being universal in goal, but less applied-rights.
Clearly, few can rival the capacity of the NGOs in. providing flesh and bblood to these universal
standards meant for all nations and all peoples. Member States (i.e. the national governments),
it may be recalled, have the obligation to protect these NGOs. It is actually in the interest of a
live and a genuine set of universal human rights that the NGOs may be encouraged within the
framework of their own national laws, but, without deviation, to promote universality of ‘*human

rights’ iin actual practice. We: have all agreed on this aspect at Vienna in 1993,
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| Check Your Progress 4]

]

1.  Many outstanding human rights defenders’ names have not been given in the text. Make
a list of at least ten such persons - dead or living, international or national or local

.................................................................................................................

.................................................................................................................

.................................................................................................................
-----------------------------------------------------------------------------------------------------------------
N T T s e e e AL L L R L E R AR i il i bl i

................................................................................................................

3. Pinpoint the amﬁiguit}' in the G-77 countries’ stand for the Southern NGOs relating o the
‘consultation status’.

.................................................................................................................
................................................................................................................

..................................................................................................................

4. Indicate True or False: _
(1}~ Northern NGOs have not fully accepted the Vienna Declaration's message focussing
on the significance of the national and regional peculiaritics of the member states.
(i1} ~ Development assistance from the North has actually fallen, as scen in its conduits.

(iii) Reliability is closely linked to credibility of an NGO.

15.7 LET US SUM UP

NGOs play a major role in advancement of the cause of human rights. Neither the UN
Commiission on Human Rights nor the ECOSOC did anything substantial for this cause during
the Cold War days. However, private initiatives launched by non-governmental organisations did
not give up, till Amnesty International set up in 1961 spearhcaded the movement. Till 1970s,
concentration was for drafting of international standards and promotion of human rights. However
with the advent of the second UN Decade, the focus shifted to protection since as Prof. Louis
Henkin observed (in 1978):

“The carly assump-iion that states might be prepared to scrutinize other states and be
scrutinized by them™ has not stood up and there has been little “horizontal’ enforcement.

The real seeds of human rights as a movement were sown in reaction to authoritarian and
repressive regimes in the 1970s, mostly in the developing countries. Mainstreaming human rights
as a foreign policy plank by Jimmy Carter was the result of following a trail already blazed by
the NGOs, rather than the President pioneering a human nights movement.

The relationship between the UN and the NGOs is govemed by provisions in the ECOSOC
Resolution No.1296. Criteria given there for a bonafide NGO are ambiguous. This particular
feature has been a bane of NGO developments in advancing the cause of human rights across the
global. Though the Southern NGOs lack transparency (in many cases), the Northern NGOs have
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not shown full commitment for entry of the Southern NGOs into the UN process. That is how
the Southern NGOs have been kept out of influencing UN policies.

NGOs in general and human rights NGOs in particular have a gigantic responsibility, if human
rights are to be made universal in practice (that is, if they are not to be pious aspirations).
Incidents at Seattle, Davos and also at Washington with regard to global conferences on world
trade are making it clearer that the NGOs should plan towards acquiring more teeth. The Vienna
‘Declaration has focussed on this aspect of making human rights genuinely universal (i.e. in
.practice) and asked the Member States to keep in mind their cultural specificities. This task of
the state can be best performed through adding ‘flesh and blood’ to the ‘dry bones’ of the
universal human rights, by the NGOs working in the field within the national framework. The
quality of human rights protection in future would thus depend on how the UN (and the other
inter-governmental agencies) and the Member States create enabling conditions for the NGOs to
act in making ‘universal human rights’ actually so “in practice’.

15.8 KEY WORDS

Consultative status: person or agency of a parncular rank or position providing professional
advlse

Civil security: security against exploitation by state/its agencies.

Custodial deaths: deaths of persons when under imprisonment, police atrest or detention/
confinement in prison.

Third degree methods: long and severe questioning methods by police to obtain in information
or a confession (liiegel).

Generai disinterested focus: general unbiased with focus no other than the violation of human

rights.

Apartheid: system of race based (racial) discrimination of people. Ex: South African White
Government.

Blithely: carelessly
Roster: list, re:gister or catalogue.
Arbitrary detention: mindless arrest of people by police.

Ethnic cleansing: mass expulsion or killing on the ground of race or ethnicity.

159 SOME USEFUL BOOKS
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159 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1. Yes. Both the sets of rights are interdependent and mahenabie If mv&i security 1s zmportam

why not ‘social’? Elaborate on this.
2. Amnesty International for a and b and give onc example from your locality (for ¢).

Check Your Progress 2

b () True
(ii) True
{iii) False
(iv) True

Check Your Progress 3
1. Relate to ‘consultative status’ for the NGOs.
2. Ambiguity in criteria.

Check Your Progress 4
4 () True
{11) False
(iii) True
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16.6 Key Words

16.7 Recommended Readings

16.8  Answers to Check Your Progress Exercises

16.0 OBJECTIVES

After reading this Unit, you should be able to know

® about many international and national NGOs as they have been working, and in continuation
thereof,

® about some functions which a Human Rights NGO is expected to perform.

16.1 INTRODUCTION

In this last Unit of the course on Society and Development for human rights studies, it shall be
useful to know certain new and positive developments taking place due to the private and
voluntary initiatives of NGOs.

Many studies have been done to predict what is going to happen to this world driven by poverty,
disease and environmental degradation. Why always the poor, illiterate and indigenous peoples
hiave to suffer whenever development activities are undertaken? Whether it is urbanisation,
employment — gienerating schemes, dams for irrigation etc. it will not be difficult to see ,é.hat the
victims belong to this category which is increasingly swelling its numbers, Ian Smillie has done
an excellent analysis of such studies in his famous book: The Alma Bazar he has divided such
analyses into two categories: (i) There are the Doomsters or those who predict the world in going
to fall apart. The Limits to Growth is such an alarming book which was produced by the Club
of Rome in 1972.. There are many in this genre. (ii) Here we have people who tend to see light
at the end of the tunnel. They believe that development can be reconceptualised and it is possible
through such non-economic contributions like good education, effective health and welfare
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services, good and open government a dynamic private sector, a vibrant civil society and a well-
intentioned trading regime. Aid from the developed countries can enable such things to happen’
if the non-governmental organisations can gear themselves up to rise to these challenges. Along
with this new concept of development which is called “human development™, a global civil
society can result out of sustained activities of the NGOs both 'in the North and the South:

. This Unit deals with a small sample of such NGOs. These NGOs have been grouped nto two
categories: international and national.

16.2 INTERNATIONAL ORGANISATIONS

International non-governmental organisations are those organisations which do not have any
national identity and which have chapters in various countries. Apart from various groups
supporting them, these international NGOs have individuals support also in different countries
who show solidarity with other cause. The solidarity could be in the form of writing protest
letters, campaigning etc. The international human rights groups have also been supporting the UN
human rights system and bringing out various reports. There are a number of international human
righits groups but we would be discussing some of the very prominent human right organisations:

Amnesty International

Human Rights Watch

Foodfirst Information and Action Network

Commonwealth Human Rights Initiative

Anti Slavery International for the Protection of Human Rights

MA b

-16.2.1 Amnesty International (Al)

Amnesty International was founded in 1961 by a British Lawyer Peter Benenson who urged
people every where to begin working impartially and peacefully for the release of ‘prisoners of
conscience’. Within months thousands of people from various countries sent in offers of practical
help — many were prepared to help to collect information on cases, publicise them and approach
the governments — and what started of as a brief publicity effort became the most influential and
highly respected human rights organisation of the world. '

‘Today, Al has about one million members spread over 150 countries. It has a research staff in
London of about 320 persons (plus about 100 volunteers) which is much larger than the staff of
the UN Human Rights Centre in Geneva.

As its primary mandate Al seeks to release ‘prisoners of conscience’ — those detained for their
beliefs, colour, sex, ethnic origin, language, or religion who have not used or advocated violence.
Through the network of members, supporters, Al takes up individual cases, mobilises public
opinion, and seeks improved international standards for treatment of prisoners. Observers and sent
to various counfries on fact-finding missions and the government version of the report. In 1977,
Amnesty International got Nobel Peace Prize, for its contribution ‘to securing the ground for
freedom, for justice and thereby for peace in the world”. On the occasion of the 30" anniversary
of Universal Declaration of Human Rights (1978) Amnesty lntemat:cmal was awarded the UN
Human Rights Award.

To publicise its concerns and activities, Amnesty International supports a large scale publication
programme. The most influential and widely disseminated of its many reports is the annually
published Amnesty International report, which provides a country by country survey of Al's
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work. The Amnesty International Newsletter, a monthly bulletin brings out updated monthly
reports cf fact-finding missions, details of arrest and release of political prisoners and reliable
reports of torture and executions. Amnesty reports on Kashmir conflict and the cold-blooded
killings of Muslinis in Maliana (Hashimpura) township of Meerut by PAC (Provincial Arms
Constabulary) in 1982, are classic. The successive governnients in India and Pakistan have
blamed Amnesty International for its bias but they often use its report against each other to prove
their points. Amnesty’s reports on Afghanistan, Kosovo, China, South Africa and East Timor are
eye openers and have been widely appreciated by world human rights fraternity.

Since Amnesty is a highly credible organisation, hence, it is necessary to know the aims and

objects of the organisation as amended by the 23rd International Council Meeting, Cape Town,
South Africa, 12-19 December 1997,

16.2.1 A Objects and Mandate

The object of Amnesty International is to contribute to the observance throughout the world of
human rights as set out in the Universal Declaration of Human Rights.

In pursuance of this object, and recognising the obligation on each person to extend to others
rights and freedoms equal to his or her own, Amnesty International adopts as its mandate;

To promote awareness of and adherence to the Universal Declaration of Human Rights and other
internationally recognised human rights instruments, the values enshrined in them, and the
indivisibility and interdependence of all human rights and freedoms;

To oppose irrespective of political consideration, grave violations of the rights of every person
frecly to hold and express his or her convictions and to be free from discrimination, and of the
right of every person to physical and mental integrity.

To oppose by all appropriate means:

a)  the imprisonment, detention or other physical restrictions imposed on any person by reason
of his or her political, religious or other conscientiously held beliefs or by reason of his or
her ethnic origin, sex, colour, language, national or social origin, economic status, birth or
other status, provided that he or she has not used-or advocated violence (hereinafter referred
to as ‘prisoners of conscience’). Amnesty International shall work towards the release of
and shall provide assistance to ‘prisoners of conscience’;

b)  the detention of any political prisoner without fair trial within a reasonable time or any trial

procedures relating to such prisoners that do not conform to internationally recognised
norms.

c)  the death penalty, and the torture or other cruel, inhuman or degrading treatment or

punishment of prisoners or other detained or restricted persons, whether or not the persons
affected have used or advocated violence;

d)  the extra judicial execution of persons whether or not imprisoned, detained or restricted,
and “disappearances”, whether or not the persons affected have used or advocated violence.

It is important to understand the working of an international organisation like Amnesty Intemational.

‘How has it been able to retain its credibility despite criticism from the rightist element and
government in the third world. ;
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16.2.1 B Methods

In order to achieve the aforesaid object and mandate, Amnesty International shall:

a)

b)

d)

¢)

g)

h)

i)]

k)

m)

at all times make clear its impartiality as regards countries adhering to the, differént world
political ideologies and groupings; '

promote (as appears appropriate) the adoption of constitutions, conventions, treaties and
other measures which guarantee the rights contained in the provisions referred to in Article
1.

support and publicise the activities of, and cooperate with international organisations and
agencies which work for the implementation of the aforesaid provisions;

take all necessary steps to establish an effective organisation of sections, affiliated groups
and individual members.

secure the adoption by groups of members or supporters of individual prisoners of
conscience or entrust to such groups other tasks in support of the object and mandate set
out in Article I; :

provide financial and other relief to prisoners of conscience and their dependants and to
persons who have lately been prisoners of conscience or who might reasonably be expected
to be prisoners of conscience or to become prisoners of conscience if convicted or if they
were to return to their own countries, to the dependants of such persons and to victims of
torture in need of medical care as a direct result thereof;

provide legal aid, where necessary and possible, to prisoners of conscience and to persons
who might reasonably be expected to be prisoners of conscience or to become prisoners of
conscience if convicted or if they were to return to their own countries, and, where

- desirable, send observers to attend the trials of such persons;

publicise the cases of prisoners of conscience or persons who have otherwise been
subjected to disabilities in violation of the aforesaid provisions;

investigate and publicise the disappearance of persons where there is reason to believe that
they may have been victims of violations of the rights set out in article 1 hereo!

oppose the sending of persons from one country o another where they can reasonably be
expected to become prisoners of conscience or to face torture or the death penably,

send investigators, where appropriate, to investigate allegations that the rights of individuals

- under the aforesaid provisions have been violated or threatened;

make representations to international organisations and to governments whenever it
appears that an individual is a prisoner of conscience or has otherwise been subjected to
disabilities in violation of the aforesaid provisions;

promote and support the granting of general amnesties of which the beneficiaries will
include prisoners of conscience;
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n)  adopt any other appropriate methods for the securing of its object and mandate.

To members of Amnesty International, the individual prisoners are important; they do not work
to change systems. of government. To further ensure trmpartiality, membérs do not work for the
release of prisoners of conscience in their own countries, except in cases of capital punishment
or refugee issues. This helps to eliminate suspicion of political motivation. '

Volunteers still carry out most of Amnesty International''s work. They write letters to governments
that are abusing the human rights of those who hold opposing viewpoinis, whether through
imprisonment, harassment, threats; physical mistreatment, torture, “disappearances”, or politically-
motivated murder. They staff tables at public events, passing out infermation to the public or
prisoners of conscience and human rights issues. They organise demonstrations, write press
releases, found letter-writing groups at their churches or synagogues, and exercise their
intelligence and imagination in almost unlimited ways. :

16.2.2 Human Rights Watch

Based in New York, Human Rights Watch (HRW) was initially known as Helsinki Watch when
it began its journey in 1978 with foundation offices in Europe and Asia. The objective of Human
Righ: Watch is dedicated to protecting buman rights of the people around the world. “We stand
with the victims and activists to prevent discrimination, to uphold political freedom, to protect
people from inhumane conduct in war time and to bring offenders to justice.” The organisation
investigates and exposes human rights violations and holds abusers accountable, They challenge
the governments and those who hold power to show examples of ending abusive practices and
respecting international human rights law. The organisation also enlists support of the public and
the international community to fight for the cause of human rights for all.

Apart from New York, the HRW has its offices in Washington DC, London, Bel gium, Moscow,
Dushanbe, Rio de Janeiro and Hong Kong, It has its divisions covering Asia and Africa, Americas
and the Middle East. In addition it includes three thematic divisions on arms, Children’s Right
and Women's Right.

In 1998, Human Rights Watch brought out an excellent report on the plight of India’s 160 million
untouchables. It was for the first time that an international organisation-did spend its energy and
time to investigate the plight of Dalits in India in which the research head of the HRW Ms. Smita
Narula did travel all over India and met about 300 Dalit activists and organisations and presented
a huge report which exposes the so called democratic power being delegated to Dalits. The report
is an eye-opener. The credibility of HRW lies in its proven and total commitment to the cause

of human rights and in its persistent stand for not taking any government and official support in
various campaigns.

16.2.3 Foodfirst Information & Action Network (FIAN) International

Human Rights are not civil and political rights alone. In the growing realisation about the
Economie, Social Cultural Rights FIAN began to work since 1986, to highlight the Right to Food
in the developing and third world countries. It has its International Secretariat at Heidelberg town
of Germany. FIAN is also a consultative member of the UN Committee on Economic and Social
Rights. FIAN believes that today, hunger and malnutrition are mainly caused by violations of the
right to feed oneself rather than just lack of food. The work of FIAN is primarily based on Article
11 of the Intemational Covenant on Economic, Social and Cultural Rights (ICESCR) which spells

out the inalienable right of every one to adequate food. The right to feed oneself is derived from
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several human rights related to the right to food, for instance, right to work, the right to housing
and peoples’ right to sclf-determination. :

FIAN approaches the problem of hunger and malnutrition by ﬁghting oppression. No matter whe
Stands behind the oppression, the ultimate responsibility for such acts always lies with the
government.

The International Secretariat of FIAN takes up the cases of violation of Right to Feed Oneself.
mostly concerning the land rights of the landless peasants and agricultural workers including the
indigenous people. FIAN not only brings out reports on the issue of violation but it also does the
necessary campaigns bke Urgent Actions and Hotlines which are in the form of protest letters to
the relevant parties from its sections, co-coordinators and the individuals. And these have met
with huge success. Another important work that FIAN is involved in is lobbying in the United
Nations, like the case for an Optimal Protocoi to the ICESCR and parallel reporting on various
violation issues, FIAN has not only presented parallel reports from various countries but also
sensitised their issues at the international Ievel. For the past few years, FIAN has been involved
in Human Rights Education programme with special emphasis on Economic, Social and Cultural
Rights, which have been side lined by the human rights organisations and academics in their
programmes, The role of FIAN dunng the Werld Food Summit in organising a parallel NGOs
met and formulating plans have been lauded by the FAO. The FIAN publishes a number of
documents and related material in English, German, French, Spanish and Hindi. FIAN has its
presence in more than 50 countries of the world including its presence in three Indian States of
Tamilnadu, West Bengat and Uttar Pradesh. -

FIAN’s dcvciopmcnt is an answer to the urgent appeals which the poor, struggling for their
fundamental human rights, have been addressing to the world public for years. The initiative
which eventually led to the founding of FIAN was taken by a few members of Amnesty
International in the Heidelberg region in Federal Republic of Germany. This was oficn at the root
of Amnesty’s cases. Spokesperson of the poor had repeatedly called for such an initiative, like
Helder Camara, for example, in his *Appeal to Amnesty’ in 1979.

16.2.4 The Commonwealth Human Rights Initiative (CHRI)

It is an independent international NGO mandated to promote the practical realisation of human
rights in the countries of the Commonwealth.

It aims to promote awareness of, and adherence to the internationally recognised human right
norms, the Commonwealth Harare Principles of 1991 as well as domestic instruments supporting
human rights in Commonwealth member states,

Launched in 1987 by six Commonwealth associations and originally based in London in 1983
CHRI moved its headquarters to New Delhi.

It happened when these activists decided to form FIAN in order to go to the roots of the problems
of poverty and related violations of human rights. CHRI adopts an approach similar to that of Al
in the sphere of civil and political rights, to make available right to food security to the hungry
and under-nourished.

CHRI is one of the few international human rights organisations which have been head quartered
in the developing South.
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Human Rights education and advocacy are the core themes of CHRI’s activities the aims and
ends of all its reports and investigations.

CHRI lays emphasis on working in close collaboration with human .nghts commissions,
understanding their functioning, d:ssemnmﬂng information about them and encouraging interaction
between them and the communities they protect. Besides addressing issues of capacity building

(like these), CHRI has also launched initiatives for targeted hurnan rights education for police and
common people.

CHRI’s fact finding missions not only highlight growing and continuing violations of human
rights in a specific Commonwealth country, but also accesses the nature of infringements, and
advocate for early adherence to international norms.

Every two years since 1991, CHRI publishes its report on the human right situation in
Commonwealth States which is kept ready before the Commonwealth Summit. CHRI Quarterly
Newsletter is a reflection and review of CHRI’s on-gomg activities. ;

16.2.5 Anti-Slavery International for the Protection of Human Rights

An International NGO in Consultative Status with UN ECOSOC (Category II), ILO. UNESCO,
UNICEF, the NGO is also known as thc Anti-Slavery Society and has 1800 individual members
in 43 countries.

Founded in 1839 as the British and Foreign Anti-Slavery Society, the organisation was amalgamated
in 1909 w.lth the Aborigines Protection Society. The Society works to eliminate all: pagete ¥

Forms of slavery, including forced labour,

To promote well being and defend the interests of the oppressed and threatened indigenous and
other peoples,

To promote human rights in accordance with the principles of UDHR.

The society participated in activities that led to the adoption of the League of Nations Convention
on Slavery and the UN Convention on Slavery (1956) and in the appointment of the Working
Group on Contemporary Forms of Slavery.

In 1989 Session, the UN Sub-Commission on Prevention of Discrimination and Protection of
Minorities (Resolution 1989/1940) congratulated the Anti-Slavery Society, ‘the oldest human
rights organisation in the world’, on the occasion of its 150* anniversary noting ‘the great
contribution that the Anti Slavery Society has made to the cause of the human rights over the last
century and a half by its tireless advocacy, research and concern for indigenous peoples as well
as those suffering from the abuses of slavery and slavery like practices’ ... ‘the important and
continuing vital work the Society does in maintaining its global programmes and providing
information to the Sub-commission’ ... and the need for these valuable sources to be maintained,
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- Check Your Progress 1

1)

Define the new concept of development.

.................................................................................................................
..................................................................................................................

.................................................................................................................

Indicate True or False:

A) Dams displace people who are mostly tribals and poor.

B) Doomsters predict a happy future for the world.

C) In 1977, Amnesty International was awarded Nobel Peace Prize.
D) Human Rights Wetch was earlier known as Helsinki Watch.

Match the pairs:
NGOs Functions/activities

AYiual Amnesty International 5 Capacity building

B) 2 CHRI 6. Dalit Rights

s T HR Watch 7.  -Prisoners of Conscience

D) 4 FIAN 8. Rights of the landless peasants,

16.3 NATIONAL HUMAN RIGHTS ORGANISATIONS

National NGOs focus on the issues which are the concern of international human rights, but
which revolve around national legal system or policies. Such organisations take up a variety of
causes: rights of marginalised sections, rights of the disabled, rights of minorities, rights of dalits
and tribal, and all other rights in furtherance of the international covenants.

The number of organisations with specific concemn for civil liberties and demucraric'right&, is
gtowmg Such groups defend human rights through five ﬁlﬂji}f activities:

Fact finding missions and investigations,

Public interest litigations,

Citizen awareness programmes,

Campaigns

Publication of literature on their movements and orgnmsanons

Lobbying with Government and national institutions on human right issues,

O

Through their activities, these groups have msed three kinds of issues for national as well as

global attention and action:

1.  Violation of human rights by the State,

2.  Denial of Constitutional rights of the citizens owing to inefficient functioning of government
institutions, : :

3.  Social and economic constraints which restrict realisation of human rights, i.e., violence in
the family, oppression of tribals and dalits.

There organisations have had an impact in mitigating some sources of oppression and sensitising
the issues confronting the nation. Some of the prominent natural human right groups are the
following:
A. Regarding Civil Liberties:

People’s Union for Civil Liberties
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2. People's Union for Democratic Rights

B Environment and displacement related issues:
L Chipko movement
Z: Narmada Bachao Andolan
3 Fishermen’s movement

16.3.1 People’s Union for Civil Liberties (PUCL)

People’s Union for Civil Liberties or simply PUCL was formed in 1976 against the suspension
of civil and democratic rights during emergency by Late Shri Jai Prakash Narain. It was
formerly called People’s Union for Civil Liberties and Democratic Rights and was not a
membership organisation. The idea behind PUCL was to create a movement in favour of civil
liberties in India among all the political parties in India. It is a broad based organisation seeking
to bring under one roof, political parties and groups subscribing to diverse ideologies. Some of
the ideologues thought that after emergency was over, their work was finished and hence there
was no question for fighting on the issuc of democratic rights. But a large number of intellectuals
thought that threat to civil liberties was not an aberration to our culture and hence there should
be an organisation which could work as monitoring body. It goes to the PUCL’s credit that the
proposed bill of ‘Preventive Detection Act’ by the Janata Party home minister late Charan Singh
had to be withdrawn by the government.

PUCL became a membership organisation at an All India Civil Liberties Conference held in New
Delhi on November 22-23%, 1980.

The Aims and Objects of this organisation are:

a)  to uphold and promote by peaceful means civil liberties and the democratic way of life
throughout India, |

b)  to secure recognition to the principle of dignity of the individual,

¢)  to undertake a constant review of penal laws and the criminal procedure with a view to
bringing them in harmony with humane and liberal principles,

d) to work for the withdrawal and repeal of all repressh;‘e laws including preventive detention,
e)- to encourage freedom of thought and defend the right of puBlic dissent,

f)  to ensure freedom of press and independence of mass m'gdia like radio and television.
g) m-securt the rule of law and independence of the judiciary,

h)  to make legal aid available to the poor,

i) to make legal assistance available for the defence of civil liberties,

b)) to work for the reform of judicial system so as to remove inordinate delays, reduce heavy
expenses and eliminate inequities,

k)  to bring about prison reforms,
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1)  to oppose police excesses and use of third degree methods,
m) to oppose discrimination on the ground of religion, race, caste, sex or place of birth,

n) tocombat social evils which encroach on civil liberties such as untouchability, casteism and
communalism,

o) to defend in particular the civil liberties of weaker sections of seciety and women and
children, and

p) todo all acts and things that may be necessary, helpful or incidental to the above aims and
objects.

The PUCL has framed a seven-point Charter of demands concerning rights of people and basic
elements of rule of law in keeping with the spirit of the Constitution, These demands include civil
and political rights, right to information and elimination of executive interference in appointment
in judiciary. It has also called upon lawyers in all parts of the country to form appropriate bodies
for protection of civil liberties.

The role played by PUCL in the 1984 Punjab crisis was exceptional. The PUCL reports on the
Meerut disturbances, on Kashmir, the anti-Sikh riots in Delhi, Bokaro and Kanpur and the post
Babri demolition riots in various parts of India especially in Mumbai are extra-ordinary. The
organisation has a monthly newsletter named PUCL Bulletin being edited by Dr. R.M. Pal, which
is perhaps the only journal being regularly published in the field of human rights. Some important
members of PUCL have been Justice V.M. Tarkunde, Prof. Rajni Kothari, Justice Rajendra
Sachar, among others. PUCL also organises annual lectures on the human rights issue. Its
membership is open to all upon payment of membership fee of Rs.50/- per annum. PUCL has
branches set up in many states of India. The state committees look for the cases of human right
violations. Strictly speaking, PUCL is not an NGO and hence there has never been any news
about PUCL campaign on human right education or something else. The reason for this is that
PUCL by nature is not a system but a group of intellectuals who have concern for the human
rights. It does not receive funding from abroad and that is why most of its members have been
drawn from among academics, lawyers, former judges and journalists. It could not become a
mass-based organisation as well, since most of them who have been at the helm of atfairs were
not full time activity members, but concerned members, but concerned members from all walks
of life. Nonetheless, PUCL’s reports on the human rights violations in India have been widely
appreciated, though the activists have faced the ire of the government of India which blamed for
them for supporting secessionist movements in Kashmir and North-East. The Uttar Pradesh (UP)
PUCL fought the cases for the rape victims of Muzaffar Nagar firing case in which PAC Jawans
molested and raped the Uttarkhand women’s activists who were coming to Delhi to participate
in a rally on October 2™ 1994. The UP high court ordered a compensation of ten lakh rupees to
‘every women who was raped, which was the highest compensation amount awarded by any court
in India, though the high court order was vacated later by the Supreme Court.

16.3.2 People’s Union for Democratic Rights (PUDR)

PUDR was a part of PUCLDR till ernergency was over. However after the new government took
over in 1977 under Morarji Desai, a section of PUCLDR felt that their work was over as the threat
to civil liberties and democratic rights receded after emergency. It is also said that some memabers,
especially the lefi-wing elements found it difficult to adjustinside PUCL which allegedly was
captured by the right-wing elemients. The former formed PUDCLDR brought some of the best
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-reports on the problems of dalits and tribals for the past.ﬁ:w years. On the anti-Sikh riots in 1984,
the PUDR “eam worked in close collaboration with PUCL. Late Gobinda Mukhoty was among
the founder leaders of PUDR. PUDR is not a membership organisation and is basically based in’
Dethi. It is a group of concerned citizens mostly from the academic fraternity having a particular
ideological leaning. Unfortunately, due to concentration in Delhi and among the academic and
legal world, the organisation could not attract the attention of the ordinary human rights activists.
Students and others. As with PUCL, PUDR also has no systematic structurc.

16.3.3 Chipko Movement

"h:pko Muvement is a tribute ro the stretsgth of Untarkljand women struggling to save their
environment in the hill region of Uttar Pradésh which was ¢éndangered by the tiniber mafia -
Lllegallv cutting the for est wood ir1 collusion with the reverue officials. And it was staned by none
other than a. village woman namcd (zaura Devi in 1968. It was the first occasion in which women
participateci in a major way inde pendent of the male activists and without being biased to any
1deologlcn1 consideration. It was organiscd by women who were basically agricultural labourers
ngainst the contractors. They were defeniding their traditional forest rights against the state
encroachment. Later on Sunder 1.al Bahuguna became the main leader of the movement against
dtfcrrstauun and ilicg al state pattonage to the contractors threatened the ecological system of the
Himalayan region. They fougnt against the detorestation in the Himalayan region and asked the
12eople to protect it. T he women folk especially after their anti-liquor campaign in Uttarkhand
Irecame quite active in- the entire (Chipko moy ement. Chipko.means clinging to the tree. The entire
'women activists in_T.ehri clung 1o the forcwt trees and- threatened the timber maﬁa thh dire

"ons;cqucm, os :I'lfn,y tried to cai the uu.s

‘Chipko is 1ot an N(.:() muvcmun nor 1s Uare a struclured organisation. in Utarakhand on this.
sissue. This was a spantancous response of the: people of Uttarakhand. towards _ their. against
:.coiogmai dr,gradatmn belng caused: by lhc various gu vernment schemes.

:Succumbing to the pcop]c 5 pressurc in the cntire hill region, the Government of Uttar Pradesh
‘formed a committee tor study the i mpact of H ‘malayan d eforestation in 1970 which includied some
«of the pronainent sociial activists of the hillsi including Mr. Govind Singh Nexgi and Mr. Chandi
Prasad Bhatt. In 1977, this cornmittee finally submitted its reports suggessting that massive
«deforestation is the main cause of floods, unemploynnent and economic bickwardness of the
region. Afiter the report, the govemment jprolibited the cutting of the trces through private
‘contractor system ancl commercial felling for a period. of 10 years. In the following years, the
:movement demanded as to who :should contirol the forust resource:s and how a regular supply of
water and fodder be «znsured for the people: of the arc:a. Bahuguna also became a more active
leader of the movement with his regular intcraction with intelligentsia and local populace on the

one hand and with his symbolic fasts and * Padyatras’ to arouse people’s consciousness, on the
other.

16.3.4 Thie Fish Worker’s Movement

The fish worker’s movement is one of the rnost dynamiic movema:nts for the rights of fishermen
all over the: country which has transcended the caste cind religion barriers. This movement has
also brought to the fore the importance of protecting the rights oif marginalised people from the
continuous. onslaught of the multi-national companies. This also brought to the fore the danger
of development in the traditional society like India which has failed to protect the people who
have stuck to traditional occupations. In a way, fish ‘worker's movement also give vent to the
anger of those artisans whose occupation is under threat from the impact of new-economic
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policies. Fish workers were not considered as landless agricultural labourers and no trade union
in India was ever ready to fight a battle for them, whereas mechanised trawling system introduced
for more quantities of fish harvesting endangered the livelihoods of masses of fisher man and
womar. :

“Over fishing accentuated the crisis because several species of fishes disappeared from the marine
bed and the fishing period got shortened. Within a span of two to three decades, the fishery:
resources and the economy fell into a crisis which the developed countries experienced around
50 years ago.” The technological advancement of fisheries sector created a havoc with the
traditional fishermen as it threatened their livelihood and placed them at the mercy of money
lenders, businessmen, exporters and transnational corporations. As usual, it became too difficult
for the fish workers to cope with this modemisation process which he could ill afford to do. For
the government, modemisation process was a means {0 eam huge foreign exchange which
according to them was hitherto untapped from this important sector.

Fish workers from different states have been fighting for their rights from the seventies after the
modernisation process in this sector began. Kerala, Karnataka, Goa, Tamil Nadu and Maharashtra
were the states where fish workers united and formed unions to fight against the onslaught of the
modernisation process. In 1978 different associations and unions of fishermen from different
states came to join hand and formed a “National Fish Worker’s Forum” to strengthen the local
level movements, spread this movement to other states and supported the causc of small
fishermen whose interests were adversely getting affected by the so-called modernisation process
in the fisheries sector. T s :

Arnother important aspect of fish worker’s movement is its ecological concern. Big trawlers which
have been involved in commercial fishing in the Indian sea are known to release chemicals into
the sea disturbing the delicate sca ecology. Accordingly, the fishing for commercial gain is short
sighted and would finish the fishing sector in India very soon since the chemicals are equally
dangerous for the growth of sea animals including fishes. The commercial market is involved in
over fishing and without any environmental concern. After the 90s when the country embraced
the new set of global economic policies, this sector has been hard hit. The government has not
only allowed but also leased out important places to trans-national-national corporation for
shrimp cultivation. This situation has worsened the already deteriorating condition of traditional -
fishing sector in India. The fish workers are up in arms against their onslaught of the new world
order. The leader of fish worker’s movement in India, Thomas Kutchury was awarded the
prestigious Magsaysay award for his outstanding work for the cause of fish workers in India.

16.3.5 Narmada Bachao Andolan

In 1985, Medha Patkar, a 30 years old activist was assigned a project by Tata Social Institute,
Mumbai to look into the problems of the adivasis or tribals of Narmada Valley, supposed to be
submerged by the Sardar Sarovar Project. But the more Patkar worked on her thesis, the more
she got interested in the problems of the poor tribals. And finally, she left her survey and joined
the activists struggling for the compensation for the displaced people. To acquaint herseif with
the problems of the displaced tribals, Patkar travelled by foot, but and broad throughout the nearly
200 kilometre long submergence zone, living with the people to be displaced, listening to their
fears for the future, and urging them to organise to force the government to respect their

rights.

In 1986, Narmada Dharangrast Samiti was formed in the area mainly by activists, journalists,
students who were concerned with the plight of the adivasis. Patkar with her oratorical skill and

AECHED/Z00



capacity building network, attracted a large number of youth to join the programme of NDS. The
NDS ws fighting for-the compensation of the displaced people.

When it became clear that the government’s claim about the project beneficiaries were fraudulent
and that the costing of the project was too high and thc government has no policy for the
displaced tribals and that their resettlement is impossible, the NDS and its at six rallics organisced
simultaneously-in the three affected states {Gujarat, Madhya Pradcsh and M.aharashira) on August
18, 1988, to announce their total — but strictly non-violent ~ opposition to the dam.

According to NBA, the controversial Narmada Valley Development Project comprises 30 large

dams, 135 medium dams and 3000 small dams on thc Marmada and her tributaries. Almost all

the people on both sides of the bank of Narmada would lose their land and houses. about

1,00,000 people would be uprooted from their land, homes, culture and livelihood Sardar Sarovar
is one of such dams to be buil over Narmada. It is being built in Vadgam in Baharuch district
of Gujarat and would submerge around 245 villages and the forests. lands and homes of over 2.5

Lakh people in Ciu_;drat Maharashtra and Madhya Pradesh.

In May 1990, the Adivasis demonstrated in front of the Prime Manister's residence, In June 1992
the World bank’s independent review commission published Morse Commitice report which
recommended the Bank to withdraw from the project. In April 1993, the World Bank withdrew
from the project. On August 5%, 1993, the government of India constituted a 5 member review
panel for the Sardar Sarovar Project. On January 307, 1998, the Government of Madhya Pradesh
constituted a review committce on Maheswar Project with stoppage of big dams on Narmada.

The 1ssue or Narmada is not only rclated to the problems of Adivasis who have always been at
the receiving end from the state but also have wide environmental implications. And that s why

not only the intcllectuals and activists from India but also from abroad have wholchcancdly

supported the Narmada Bachao Andolan. Narmada bachao Andolan has thus become the symbol

of the right of the Tribals on their land and watcr. This also confirms how the modern

developments have been anti-Tribal and anti-environment,

16.4 FUNCTIONS OF HUMAN RIGHTS NGOs

Human Rights Organisations do the following functions:

1. Monitoring of Human Right Violations: The utmost duty of human rights NGOs is to
monitor the violation of human rights in countries. By monitoring the violations, the NGOs
arc able to sensitise the issuc before the world community and help create an international
opinion so that the government of that country initiate a dialogue with the voluntary groups
and take appropriate action regarding the same.

2. Documentation: The sccond most important task human rights NGOs are doing these days
is to document the events of atrocities. For this, they not only depend on their own first
hand reports but also deplend on the local organisations, regional newspapers, the reports
of other organisations including the official reports if there arc any. Documentation helps
the NGOs to formulate their strategics and present a better understanding of the problem.

3.  Lobbying: Lobbying is anétheimportant task that human right NGOs have been involved

in. Most of the cascs of lobbying are where the third party is involved. After the
globalisation process began in the third world countries, a large number of projects arc
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being funded by the developed world. In many countries local NGOs and people's
movements have been waging a war against some of the projects which have been funded
either by the developed countries or global institutions like the World Bank or International
Monetary Fund. In this case, the human rights organisations’ lobby for the people if there
is any kind of human rights violation due to the funding of a project. For exampl: the
Sardar Sarovar Project on Narmada, the Project has been funded by the German government
and the World Bank. It is reported that after persuasion of the Narmada Bachao Andolan,
these institutions have withdrawn from the project and the Indian government is doing the
same on entirely on its own efforts.

Preparing Parallel Reports: All the world Governments who have ratified the two
International Covenants on Civil and Political Rights, and Economic Social and Cultural
Rights are supposed to submit their reports in Geneva on human rights situation in their
respective countries. We know how government reports are prepared and how the documents
are fudged. Keeping this in view and to ensure more transparency, the UN Human Rights
Commission has allowed the NGOs to prepare independent reports of the countries. These
are called Parallel Reports. These parallel reports are presented every year in Geneva during
March and August when the Sub-commission hears petitions from the states and NGOs.
Reports of NGOs arc always taken seriously because there are always doubts over the
reports presented by the government agencies about the conditions related to human rights
in their counfries.

Human Rights Education: An important work the human rights NGOs have been taking
up these days is ‘human rights education programme’. The programme is aimed at the
vulnerable sections of society as well as to educate those in the power who are supposed
to implement the national laws. Due to their ignorance as well as arrogance they often
violate their own framed laws, hence the human rights groups take up such educational
programmes to teach these individuals/sections their duties towards the vulnerable sections.
Human rights education is not only the national and international laws but also they discuss
about the social movements in various countries.

Campaigning: Intemational and National human rights organisations have found campaigning
a very important and effective tool to sensitise people on human rights issues. Even the
government bodies such as police and Panchayats have started campaigning for their cause.
After the human rights organisations take up certain causes which they consider important
to create public awareness and opinion so that government acts on that. Human Rights
watch in collaboration with Ford Foundation and various Dalit groups have launched a
campaign about the Dalits rights. ‘Dalit rights’ are Human Rights. The Watch sent its team
to various places of India to interact with Dalit intellectuals, activists and ordinary Dalits
and publicised the issue internationally by publishing an excellent report on the plight of
Dalits in India. Similarly, FIAN has organised International Solidarity day with the landless
peasants of Brazil who were the victims of high-handedness of their government. On April
19% 1998, FIAN activists all over the world staged protest march and handed over
memorandum to Brazilian embassies in their respective countries. The result was that the
Brazil government became serious about the issue and issued notices to their own agencie%.

Case Studies: Sometimes the NGOs ask their representatives to do-a case study of certain
situations which cause human rights violation. Human Rights Watch report on Dalits is a
compilation of case studies. FIAN International also involve itself in case studies and last
year the Tamilnadu section of FIAN did extensive work on the suicide of farmers in Andhra
Pradesh and Kamataka.
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Check Your Progress 2

1)  Name two influential NGOs who do not deal with human rights education directly.

.................................................................................................................

.................................................................................................................

..................................................................................................................

2) . Go to two NGOs and list the type of activities they do in the light of the functions you have
read about human rights NGOs.

.................................................................................................................
.................................................................................................................
.................................................................................................................

.................................................................................................................

3)  Match the following pairs:

A. 1. Chipko Movement 5.  Study of suicide of farmers
B 2 NBM& 6.  Struggle against MNCs
C 3. . FIAN (IN) 7.  Displacement of Tribals
D 4. Fish Workers” Movement 8. © Clinging to trees
4)  Associate the following columns:
Activists NGOs
J O Rajni Kothari 5.  Fish Workers’ Movement
B2 Gobinda Mukhoty 6.  Chipko Movement
Gt 3 Thomas Kutchury - MUCE
s LR ¢ 8. PUDR

Sunderlal Bahuguna

165 LET US SUM UP

In this Unit, we got to learn the nature and functioning of some select NGOs both national as well
as international. It is important to remember that these NGOs represent a sample and is exhaustive
or representative: The purpose was to show how and what the NGOs do, against human rights
violations. Some of these NGOs, it may be noted, are not properly organised as a system and
some have nothing to do with violations of civil security (i.e., against state’s law and order
machinery). The important thing which has been highlighted in this discussion about NGOs is that
all human rights are meant for all. '

- Over the years, the NGOs have also systematised their functions and roles. This helps in
furthering the cause since, with articulation and clarity, NGOs can network their efforts for
carnpaign and advocacy. The main purpose is not necessarily to confront the state; often NGOs.

- heve been filling in where the State may have forgotten or overlooked a particular area in
reaching for its people. It is, therefore, not advisable to form an impression from its name that
these voluntary bodies are necessarily against the government of the day because they are called
‘non-governmental’. NGOs have earned in the process a rare credibility, as their parallel reports
on human rights violations have become more acceptable to the UN bodies over these years.
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16.6 KEY WORDS

Doomster

Global Civil Society
Chapters

Solidarity
Extrﬁ-judicia!
Advocacy
Amalgamated
Lobbying

Aberration

Third degree methods

Fudge

pessimist, alarmist

a worldwide society with certain common rules of healthy living
branches

unity

without going through prescribed judicial procedures

fight a case on sustained basis |

mixed, joined |

mobilise support |

exception

cruel and illegal methods

fake

16.7 RECOMMENDED READINGS

Ian Smillie, The Aims Bazar, IT Publications, 1995.
Edward Lawson, Encyclopaedia of Human Rights
Mahbul Ul Haq, Reflections on Human Development

16.8 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1) Non-economic variables, human development.

2) A (T), B(F), C(T), D(T)
3) - A(17), B(25), C(36), D(48)

Check Your Progress 2
1) PUCL, PUDR

2) Discuss with their functionaries — What they are doing and what they can do more.
3)  A(18), B(27), C(35), D(46) '
4)  A(17), B(28), C(35), D(46)
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3.0 OBJECTIVES

In this unit, you should be able to
» understand the meaning and evolution of the concept of right to self- determination,
e identify different schools of opinion on right to self~determination, and

e educate yourself about various positive and negative considerations associated with different
ways of looking at the problem of self-determination.

3.1 INTRODUCTION

The right to self-determination is the most important basic right. Unless the people are able to
govern themselves, there is no possibility of real participation. Participation and therefore
democracy loses meaning without exercising this right. The principle of equal rights and self
determination of peoples has been defined in the Declaration of Principles of International Law
- Concerning Friendly Relations and Cooperation between States adopted by the General Assembly
in 1970. It says: '

*“All peoples have the right freely to determine, without external interference, their political status
and to pursue their economic, social and cultural development, and every State has the duty to
respect this right in accordance with the provisions of the Charter”. Thus the right of a group of
people to freely determine would conflict not infrequently with the parent State’s duty to respect
that right. Such conflicts underline the demand for self-determination. Rightly or otherwise, the
group politics and the pressure of international opinion make right to self determination most
controversial since the States are sovereign and all of them have to respect sovereignty as per the
UN charter. '
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3.2 MEANING AND NATURE

Traditionally, the right to self-determination meant right to political independence, relevant to
many colonized people of Africa and Asia. But once these countries became independent, the
meaning of right to self-determination has changed to include the freshly emerging political
equations of these former colonies. The political rulers of the new nations however would argue
that this principle has largely lost its meaning since the decline of colonialism and apartheid.

- After the second world war, right to self determination worked as a dynamic concept. It brought
about rapid de-colonization and gave expression to human rights of the people historically living
as groups. When the cold war was over, the right to self- determination assumed a new meaning
with the United Nations General Assembly passing an important resolution (GA Res. 45/115 of
February 21, 1991). It declared that “determining the will of the people required an electoral
process that provides equal opportunity for all citizens to become candidates and put forward their
political views, individually and in cooperation with others as provided in national constitutions
and laws. For this world to grow into a free democracy where participatory rights of people can
not be arbitrarily abridged by any government, right to self-determination provides the necessary
cement to hold the society together. There is a three way linkage involved in this world-view:
democracy, human rights and peace™.

The right to self-determination is actually a collective human right like the right to human
development, right to environment protection, right to peace and security. It ecncompasses
‘solidarity’ rights which heavily underline the concept of fraternity since “It is the people, a
community, or a group as a whole which is entitled to this right along with its members
individually™.

In this connection, it may be pointed out that the Universal Declaration of Human Rights contains
a contradiction. Whereas the first sentence of the Preamble makes a noble claim: “where as
recognition of inherent dignity and of the equal and inalienable rights of all human family is the
foundation of freedom, justice and peace in the world................ * what actually follows after
the Preamble, is a list of lueman rights worded in terms of individual human beings’ rights. Take
an example: it may tuke at least two persons to assemble or associate, but the article 20 of UDHR
has been phrased, ‘everyone has the right to freedom of peaceful assembly and association’.
Similarly, minorities have not been referred to as groups but as ‘persons belonging to minorities’.
The member States were actually afraid that minorities might push the self-determination too far
making governance difficult and, therefore, the rights of minorities were provided in individual
terms. As a matter of fact, the UDHR did not even contain an article on Right to Self-
determination. This deficit was realized very soon and was rectified in 1966 in both the
Covenants of human rights. The first article of both the Covenants is commonly devoted to the
right to sclf-determination and very importantly, it has been phrased in a group sense: “all peoples
have the right of self determination”. But again, the word ‘peoples’ remains undefined and
ambiguous.

In actual practice, one comes across three meanings of people - territorial, ethnic and indigenous.
Indian people are an example of the first, Punjabis of the second, Adivasis of the third. After long
debates in the Vienna World Conference on human rights in 1993 they agreed to use ‘people’
rather than “peoples’ “in order to avoid the risk that certain individual groups can claim rights
as peoples”. The UDHR phrases it in individual terms and understand people in its abstract
description making the right to self-determination of minority community a sterile concept in
international law,
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But in practice, right to self-determination has gained wider expression and acceptance with the
establishment of the UN Electoral Committee in 1991 to assist nations in guaranteeing free and
fair elections on request. It appears now that the sovereign jurisdiction of the domestic law is
coming to terms with the demand of the globalizing forces. One can identify three stages in the
evolution of the collective right of self-determination:

1. At the ground level, there is a universal entitiement of every human being in the civil
society to participate in the decision to shape the destiny and no government can abridge
arbitrarily these participatory rights. :

2. Inits concrete manifestation, right to self-determination meant freedom from colonization.
This is known as external self-determination. With the end of colonialism and apartheid,
self-determination came to underline the revolution of rising aspirations of the people. In
fact, it has come to be understood that human right is not meaningfully secure without self-
determination. This self-determination can be brought about through seeking independence,
autonomy or self rule of groups of people so that their human rights are secure.

3. The third stage is inseparably linked to democracy. This stage followed the downfall of the
. Soviet super power. The surviving super power of the cold war days, the USA and the
liberal West now insisted on democracy and offered it in a package of human rights,
developmen: and international cooperation.. Promotion of such democracy also. enjoys
international protection for electoral rights and for this necessary mechanism & working

rules have also come up during the 90’s.

Operationally speaking, there are three situations in which right to self determination can be
exercised:

(i) Colonies clearly have the right to liberate themselves and become free.

(ii) Large scale violation of human rights like genocide, ethnic cleansing etc. provide justifiable
ground for intervention by the world community (UN sanctions, interventions etc.).

(iii) Democracy is now being construed as a global entitlement of the people. A state is now
internationally obliged to maintain democracy for its people. Strange but true, this is what
USA did on behalf of the UN to its small neighbouring state of Haiti. It reinstalled the
elected prime minister of Haiti and its forces removed the army dictator who had ousted
the prime minister,

While ratifying the International Covenant on Civil and Political Rights in 1979, India has made
its position clear, by explicitly laying down that “the words ‘right to sel f-determination’ appearing
(in Article 1) apply only to peoples under foreign domination and that these words do not apply
to sovereign independent States or to a section of people or nation which is the essence of natonal
integrity”

In this era of rising aspirations of diverse peoples of religious, linguistic and ethnic communities
and dilution of State authorities against assaults of ‘globalization, (transnational corperations,
revolution in telecommunications etc.) and the global insistence on democracy as the legitimate
political arrangement, right to self- determination is likely to be exercised more easily than before.
This of course needs to be done more responsibly. This is clearly a waming to the state authorities
anywhere: Hurnan rights must be promoted and protected 1o the satisfaction of the diverse groups
of people so that self determination is not pushed beyond limits, to secession.
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3.3 THE INDIAN CONTEXT

In daily life, you encounter a variety of situations. You must be seeing that problems tend to get
interconnected quite ‘fast. Also that there is no simple straightforward solution to any one
problem. And, the question of the ‘right to self- determination’ is no exception. Most of the social
issues of living together tend to get linked up with what rights an individual in a community may
be entitled to. In India, we become more and more concerned about our rights, as we become
anxious about our nationhood.

As you know, the Indian Constitution is a noble product of our struggle for national self-
determination and it defines our rights explicitly. However, the problem arises when we see that,
despite rights, the benefits of social and economic development tend to get concentrated in very
few hands and the majority of Indians are deprived of a decent standard of living. That is how
we define our concerns as activists, seeking to move the process of development along a more
equitable path.

Immediately, we run into a problem here. We see that there are communities and groups within
our nation state expressing these aspirations in their own ways. In India they are invariably
expressed as demands for regional autonomy, a sznse of injury against a dominant ethnic group
or even demands for secession from the Indian union. The major communities in India, by and
large, have become the basis for states within the Indian Union. Thus Tamil, Bengali, Marathi or
‘Kannada nationalities etc. in India have acquired a constitutional recognition. Their struggles for
betterment today get expressed in the centre-state disputes which by and large are resolved within
the framework of our Constitution. Remember that India is a federation with the Union (Centre)
and the States always trying to maintain a balance within the limits set by the Constitution.

The problem becomes tricky, however, when we consider the case of communities which have
not acquired a political and legal recognition of their demands for more powers or autonomy
within the constitutional framework, It is here that the militant and vicious struggles take place.
The Bodos in Assam, the Jharkhand demand, the demand for autonomy in the Kashmir valley are
cases in point.

As concemned mdw;duals, how do we took at these? Can the existing literature on ‘self-
determination’ and ‘human rights’ help us?

To clarify these questions, let us Have a took at what this literature tells us.

3.3.1 Streams

Broadly speaking, we can identify four major streams of writings on this issue:
a) The no-compromise: school,

b) The liberal school,

c) The Marxists, and

d) The newly emerging human rights groups.

34 THE NO-COMPROMISE SCHOOL

Simply put, the no-compromise school argues that India has been oume civilization from time
imme morial, therefore there can be no \question of self-determination. The attempt on the contrary
is to integrate various peoples and nationalities by the logic of a hard core cultural nationalism.
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One of the major figures in this literature is guru Golwalkar. Very often this no-compromise
school’s hardened stand leads to sectarian and ethnic divides and conflicts. Let us understand
where do minorities stand in India from a human rights angle.

Do Minorities Have Rights? -

Indian state is committed to protecting and promoting only the values and standards of the
Indian Constitution and those of the International Human Rights Instruments. The private
beliefs and creeds have been left to the individual and the domain of the community for their
choice. It is this right to religious and cultural freedom that the Indian Constitution has
guaranteed to all persons and groups as ‘sections of citizens’ having a distinct language,
script or culture of its own’ and ‘minorities based on religion and language’. This right to
cultural freedom again constitutes one of the corner stones of minority rights under Article
27 of International Covenant on Civil and Political Rights (ICCPR), under which the Indian
Government is accountable to the UN Human Rights Committee, to which it is required to
submit periodic Reports on its implementation. The 1992 UN Declaration on Rights
of...Minorities goes beyond the minority’s right to preserve its culture, language and script
and puts the positive obligation on the States to not only protect the national, ethnic, cultural,
religious and linguistic identity of minorities [Article 1 (1)], but also requires them (States)
to create favourable conditions to enable the minorities to express their characteristics and
to develop their culture, language, religion, tradition and customs [Article 4 (2)]. Similar
obligations are put on the State to take “appropriate measures in the field of education,
language and culture of the minorities existing within their territory” [Article 4(4)].

3.5 THE LIBERAL SCHOOL

The liberal school is a keen defender of pluralism and diversity. However, the defining point for
this school are the needs of the market. The concern of this school tends to be overwhelmed by
the demands of the global market. The market demands a uniform taste, culture and individual-
ized consumeér behaviour.

The: recent emergence of globalization has brought in its train some developments which
were not anticipated before. A global economy has emerged with an increasing share of
gross national product dirzctly dependent on foreign exchange and international capital flow.
Capital no longer feels constrained by national stipulations. It goes where ever there is profit.
Capitalism no longer sells just commodities and goods for creature comforts. The consumer
sociiety of material goods of 60’s & 70’s is changing into a new system which Benjamin
R.B.arber calls “McWorlcl” —— like in ‘Macintosh’ or ‘McDonald”. Capitalism now sells
sigris, sounds, images, softwares. The nature of consumption has become heavily dependemt
on the spectacle of advertisement which is fast becoming a global form of social integration.
Look around zind you will find how fast your culture and traditions, social and econofnic
behaviour are changing to give rise: to a homiogenized life-style thanks mainly to MTV,
Hollywood filims, personal computers etc.

So against thi:s global trend of homiogenized life-style or a ‘cosmopolitan culture’, some.
culture groups deeply feel that their cssentials are under atrack. Since “globalization destroy's
sov ereignties”, the question of identity of these aggrieved cultural groups occupies the centre
of stage. The niore globaliization grows, the more such societies try to reconstruct. their socic-
_cultural and religious particularities. Confronted with frusitrations against this global jugger-
naut, they give: birth to a cultural scene of opposition which can bé graphically captured by
Barber's another expression of “Jihad versus McWorld™. In today’s world, Chechinya, Bosnia
exhibit this new phenomanon of cultural assertions which had also affected countries like

Indonesia, Ethiopia etc. i
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Check Your Progress 1

1. Is it correct to say that amongst the ‘no compromise’ school the question of self-
determination finds the first priority?

.................................................................................................................
.................................................................................................................
..................................................................................................................

-----------------------------------------------------------------------------------------------------------------

...............................................................................................................
e T T T T T T e A I L I R I R e Y P LT L T L]

.................................................................................................................

3.6 THE MARXISTS

The Marxist school has debated the right to self-determination very extensively. In this school the
specificity of the historical growth of a community / nationality is kept in focus. Unlike the no-
compromisers who are overwhelmed with: cuitural nationalism or the liberals who are over-
whelmed with the market, the Marxists try to find solutions to social problems keeping the
potentiality of the community in view. .

The Marxist literature makes it clear that the *self * we are talking about is a ‘self * in community.
Though it can be said that the cultural nationalists are also talking about a *self * in community,
the point of departure for Marxists however are the criteria laid out for the definition of this
community as a nationality. For the Marxists, nationality /community should possess (for exercise
of Right to Self-determination), a sense of shared history, economic growth, language, cultural
and psychological makeup. Unlike for the cultural nationalists, religion is pot taken to be a
defining criterion. :

The Marxists also do not pplace the needs of the market absolutely over and above the aspirations
of the nationality. However, it is emphasized that the nationality quesition should be linked to an
internationalist working class movernent. It was thus that Karl Marx argued in the context of
Irelzind in 1860s that the needs of the working class movement were best served if Ireland bexcame
independent of British domination: Thus while the pro-market logic of liberals argued that
England needed to maintain national unity, Marx was able ito argue that such a national unity only
prolonged the oppression of the working people in England and Ireland. ‘Similarly, Lenin
emphasized that democrats of an exploiting nation should call for secession of an oppressed
nationality in an exploited nation whiile it is considered a duty for the democrats of the oppressed
nationality to call for national unity..

From these examples we may find that, for the Marxists, the criterion of national unity is not
absolute as it is with the: ‘no compromise’ or the ‘liberal’ school B.T. Ranadive, the lindian
Marxist, was therefore able to point cut the neecl for an Indian national unity in independent India
since imperialism targets small naticnalities to weaken Indian working people’:s efforts to wards
development. '
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37 THE NEWLY EMERGING GROUPS

The newly emerging human rights groups have now raised another problem, namely the problem
of the rights of the indigenous people. Indigenous people are also called “first peoples™, “Tribal
peoples”, aboriginal and autochthons. They number more than 300 million and live in more than
70 countries on five continents. A good majority of them ~— 150 million ~— live in Asia.

At least 5,000 indigenous groups can be disﬁnguished"by linguistic and cultural differenécs and
by geographical separation. All indigenous people proudly love their traditional lands which are
in variably rich tracts of mineral and bio-diversity wealth. '

They argue that it would be wrong to bring indigenous communities within the traditional domain
of either racial or minority discrimination or within the strict parameter of the nationality question
(the marxist version).

It may be argued that the debate about the right to self-determination has moved away from the
cultural nationalist or bourgeois liberal perspective, and has settled (at least in UN bodies) within
the parameters evolved by anti colonial and Marxian framework. However the specific problems
of indigenous people continues to dog these parameters. As Douglas Sanders points out, the
erstwhile Soviet Union placed the problems of the indigenous people of Latin America within the
UN forum but refused to recognize this problern within its own borders. Simillarly in India.
Canada etc. the indigenous people were bypassecl on one giround or the other.

3.7.1 UN and Indigenous People

The UN’s consideration of the human rights problems faced by indigenous people began in right
earnest with the famous study conducted by speciail Rapporte ur (1971-8¢1) Jose R.Mortinez Cabo.
This study has ledl to the creation of the: Working (iroup on Indigenous F'opulations which. under
Erica-lrene A.Daes, chairperson /Rapporteur since 1984, has become the focal point for ‘UN
activities concerning indigenous people::

. ‘The W{Jrkil.t'g Group meets once :a year in Geneva and -critically discusses cu rrent practi ces
of various jgovernments.

e ‘There is a Voluntary Fund for- Indigenous Populations which: funds p<irticipation  of
iindigenous people fro:m remote twreas in such intemati onal meets .

e  ‘The year 1993 was declared as the year of Indigencus People. The General Assemb!s
IProclaimed the Internzitional Dec:ade of the "World's Indigenous Pe:ople, beginnning from ')
IDecember, 1994. The 'UN Commiission on H uman Righ ts has subimiitted it> re.quest to cre-e
;2 Permaneiit Forum in the UN for proper representation of the: interests of indigen ous
jpeople. This is still pending, so» also is the approval of the draft on the rights of the
indigenous people on which the Working Ciroup has e:xpressed it’s unanumo us agreenont

The UN Working; Group set -up to look into this p roblem cor nbined witl1 ten major- human rigthts
. group:; to work on a solutio n. In Augu st 1988 it placed a draft which vried to evo Ive a comnian
standard on issues facing indigenous prcople.

It defined the fol lowing ma jor issues:

i)  Problems of survival: In the context of the Chittagong hill tribals. the issies -of survival i.c.
right to hunting and giathering, siash and bum agricul ture use of’ land resowrdes cl¢. 'Wus
highlighted . ¢ :
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i) Issue of equality: Indigenous people have frequently been denied legal equality with other
members of the state, Brazil’s ‘policy of treating Indians as minors is a contemporary
example of the old pattern’.

iii)  Cultural survival: “Equality rights alone will not protect indigenous peﬂpies or other

' minorities against assimilationist campaigns by the states. A mere tolerance of minority
cultures is also mot sufficient if the state is devolving resources to a mono cultural
cducational system and unilingual state services”. An affirmative obligation on states is
mandatory o “ensure that indigenous collectivities receive state’s support for maintenance
ot their idenny.”

1 : Economic rights Rights to ownership of traditional lands and resources. An attempt to
hand over traditional Indian grous theis lands in New Zealand recently is a case in point
to Imnted acceptance of his elemand on the contrary, in Australia this move just back fired

“in the recen elecuons
v) Political rights The man debate in the UN is whether these issues can be addressed within
" the trantework of full right to self determination under internntional law. Canada and

Sweden have made represention to UN that Sami and Indian people collectivity do not
have the rights to sach detmianation Simdarly Dacs report of 1986 argues that indigenous
people do not have a right to sccession the Martinez cobo report on the other hand
pualned the by saving that the indigenous people did not neccssarily have the right fo
secession Meanwhile political conicts centinue to simmer on this question in East Timor
ets

Douglas sanders point oct thal at mately a possiblity of some kind of punciple of autonomy

re fleeing the ideas of tribal sosvere igaty in the US law seft governnmetn in canadian policy and
sinilar elemerus of state practuce of plicy in Australra New Zealand. Scand invian countries

ancl parts of latin Antenca seenas to be energing buther he pointed out that the above
formulation is consistenl with stated policies for nationalties of miinorities in various couritries
According to him the indigenous. pepples generally have the strongest claim of autonomy

because typically they have greater culural differences front dominant populations as compared
to other minoritues

3.8 DISCUSSION 1

The: above out line of variious ways o f looking at the proble m of self-diztermination has crystallized
1o & particular point. Despite the broiidest categorization of who has thie right to d ecide, it be comes
very difficult 10 identify this *who’ i n the field of practice. The strug:ele of the indigenous ipeople
is a case in point. Where do they fit in? The *no ccmpro'misr' school would try their utn:ost to
fit them into their cultural “framework’, the libieral school would dragr them to the market and the
left movements are still trying to come to terms with them. Their plight 1s highlighted in the
recent Australian election s (1999) where the conservatives and the de mocrats both refused to give
space to them. o

In this context Behar's description of the concept of *self- determinat ion’ as *higthly-contro versial
and emotional” is fitting. Behar's solution that ‘it would be preferiible to begin the discussion
about externall i.e. political self-determination only after agreement has been reached about
demaands of internal self-determination’ howeveer seems problematic . This is so because {llﬂcus-
sions about ‘Internal’ self-determination are normally very difficult. The stares within whose
boundaries they arc conducted normally claimp down on these discussion s in natlun.ﬂ or
interational forum. Witness the difficulties in. Chechnya or Kashmir.
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In this context, James Anaya has explored the capacity of International law to advance
nationality's rights claims. He argues that- settling of nationality disputes with reference to
sovereignty approach runs into problems. This is because historical claims to a territory etc. are
often disputed. These claims also overlook the role of wars & conquests in acquisition of
territories, which involved ruthless violation and suppression of human rights of the conquered
in the past. Within the international law’s expanding lexicon of human rights, self-determination
actually takes shape and gets articulated in the light of cultural integration which binds a group
together. An emergent human right of cultural survival and flourishment within international law
is signalled by the UN Charter, Article 27 of Civil and Political Rights Covenant, the Convention
against Genocide and the UNESCO Declaration of Principles of Cultural Cooperation. Similarly,
‘a UN study n:cogmzcs various forms of self-determination: ‘where self-governance as an inherent
part of cultural and legal heritage contributes to the cohesion and maintenance of social and
cultural tradition of the indigenous people’.

" Anaya identifies two major obstacles to the realisation of the human right approach to self-
determination within the International law. Firstly he sees an individualist bias towards human
rights conceptions within modern International law which impedes the recognition of collective
or group rights. This bias, he argues, results from “traditional western liberal political philosophy
with its emphasis on the individual and the exclusion of rich variety of intermediate or alternative
associational groupings actually found in human environs”. Secondly, he points to the doctrine
of state sovereignty which limits the recognition of grcup rights of families and peoples as distinct
from individual or state rights. The African Charter of Human and People’s Rights is an attempt
to. counter this perception.

The placement of *individual’ and ‘collectives’ is indeed a nodal point in the western and gastern
philosophical discourses. A remedial viewing of this problem’ (along these Imes) may open new
directions for a realistic appraisal of the right to self-determination.

3.9 DISCUSSION II

In this section it might be relevant to consider ..ie question of the right to secession of naticnal
groups. The question assumes importance with a spate of recent literature addressing this
problem. Margaret Moore in a recent article (in Political Studies) has suggested moving to -
subjective criteria for a definition of nationality. This she suggested is duc to legal and
philosophical problems in defining “the underpinnings of the territorial conception™. That is to
say, what territory means becomes difficult to spell out. Therefore, she moves ever to a subjective
definition of nationality. This, she says, can be done by identifying in practice as to which
nationality group is asking for secession or self-determination. Secondly, she suggests that this
could be complemented by an approach of imaginatively recognizing equal rights.for all
nationality groups in a multi ethnic situation.

John Rosenthal (in the Monthly Review) has pointed out the dangerous limits of such subjectivaly
defined criteria for nationality. He points out that it was precisely the subjective criteria which
made for erroneous NATO intervention in Kosovo. He wams that it was precisely a movmg to
a subjective ethnic definition of nationality principle which had led to Nazi hegemony and
extermination of the stateless people viz., the Jews.

It might be suggeste:d here that the classical literature on secession has still much to offer 1w
take the Marxist writings on the question, (either as a point of departure or as point of method).
we might. just push towards a solution. The problem of territoriality. we suggest, is not solved by

ignoring it but rather tackling .it. It should be kept in inind that the literaturc on territory is not
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just philosophical. It is, as Marx suggested long ago in the German Ideology, a question of
exploring the historical relations in their concreteness. No amount of substituting philosophy or
politics here would help. One may suggest that the historical writings on the nature of
territoriality have demonstrated a complex unity of kinship and territory in different phases of-
historical evolution. In fact the criteria for the rights to territory and its partition influenced the
_concept of territory as it evolved. These necd to be investigated and spelt out before any rash
generalizations on the nationality question is made.

ek Your Progress Wi

You do the marysise detran the wacept of right of self-determind

Can you illustrate how the Markists link the question of right the aceessrminwop with the
question fo the International working class movement

iy What are the problems faced by the indigenous groups with respect to the question of ritht
to self detemination

il ‘What are the limitations of the “historical soverignty school’ which james anaya points
to when talking fo role of international law in solving the question of self detemanation

...............................................................................................................
...........................................................................................................

...................................................................................................................

3.10 LET US SUM UP

In this unit you saw how the conception of ‘self-determination’ differs from perception to
perception. However, with the experience of this question now spanning almost a full century
certain broad frameworks for its solution have emerged. But the question of how to look at the
collectivity still dog the proposed solution of the question of ‘self-determination’.

3.11 KEYWORDS

Pluralism: The doctrine: which argues that diverse cultures, systems etc. can exist without basic
anlagonism.

Secession: Here the act of a group, nationality or unit of a nation to break away from it.
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Colonialism: The 18" and 19* century phenomenon of one nation occupying another nation.
Colonialism differs from earlier conquests since it is an outcome of modern capatilist nations to
fulfill the aspirations of capital for capturing markets and raw materials for the benefit of the
home nation. We have witnessed three phases of colonialism viz,. (i) Mercantile, (ii) Industrial,
and (iii) Finance. In each phase the differing demands of capital are evident to the cclonial
country. In different colonies these phases manifest in a complete or incomplete manner.

Affirmative Obligations: Duties to be done in compensation for lapses and losses suffered by
social groups of the current beneficiaries.

3.12 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check your progress 1
1. Refer to sec. 3.4.
2. Refer to sec. 3.5.°

Check your progress 2

1. Refer to sec:. 3.6

2. Refer to sec. 3.6.

3. Refer to sub sec. 3.7.1.
4.  Refer to.sec. 3.8.
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UNIT 4 COLONIALISM AND HUMAN RIGHTS
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4.5 Key Words

4.6  Some Useful Books

4.7  Answers to Check Your Progress Exercises

4.0 OBJECTIVES

After reading this unit, you will be able to:

@ discuss colonialism and Human Rights in the historical context,
® the links between colonialism and Human Rights, and

@ the violation of Hluman Rights in India at that time.

4.1 INTRODUCTION

The age of modem colonialism began about 1500 AD following the European discoveries of a
sca route around Africa’s southern coast and of America. By discovery, conquest, treason,
deceive and settlement, the Evropean nations expanded and colonized throughout the World
spreading European institutions and culture.

Colonialism refers to a state of inferiority or of servitude experienced by a community, a country
or a nation which is dominated politically, and/or economically and/or culturally by another and
more developed community or a nation.

President Sukarno of Indonesia (the Bandung Conference, 1955) referred to colonialism as
economic control, intellectual and actual physical control by a small but alien community within
a nation. (Keesing's contemporary Archives, London, 7-14 May 1955)

While describing the French Colonialism in Africa especially Algeria, Franz Fanon explained the
meaning of colonialism for the Colonized people which we quote ‘the Colonialism is a systematic
negation of other person and furious determination to deny the other all attributes of humanity’.
(Franz Fanon, Wretched of the Earth, New York, 1963)

Colonialism, therefore, means complete control affecting all aspects of life. It is more than a
political and economic domination as commonly believed.
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4.2 STAGES OF COLONIALISM

The process of subordination viewed by scholars is defined in terms of stages. The different
stages through which a country is ruled differed from country to country. But the nature and
content of exploitation remaired the same. The colonial societies underwent a fundamental
transformation under colonialism, They were made an integral part of the world capitalist system.
These changes invariably had adverse effect on the colonies, most often, the violation of human

rights.

Colonialism may broadly be divided into threc distinct stages related to different forms of
exploitation. It varies from colony to colony and from period to period. The stages are always
inter-linked though different stages are marked by distinct dominant fcatures. There is a
qualitative change from one stage to another. India is a classic example. It remained a colony
under the British rule for nearly 200 years. Britain’s position in international melieu had led to
changes in the nature of its colonialism in India, in forms of exploitation and, consequently, in
colonial policies, impact and violation of human rights. As Karl Marx put it ‘the misery inflicted
by the British in Hindustan is of an essentially different and infinitely more intensive kind than
all Hindustan had to suffer before.’

Karl Marx, New York Daily Tribune, 25 June 1853.

The three distinct stages of colonialism in India aie:
& Monopoly of free trade and direct appropriation by East India Company 1757-1813.
¢ Free trade of East India Company and British capitalists.

® Direct British rule.

4.3 BRITISH COLONIALISM AND HUMAN RIGHTS
VIOLATIONS IN INDIA

For the convenience of understanding and highlighting the human rights violations during the
British rule, we can divide the issues and areas as follows:

4.3.1 People and Human Rights Violations

India was rediscovered by the British imperialists. The imperial ideologues who were adminis- -
trators, academics, writers, novelists, evangelists, liberals, utilitarians etc shaped the exploitation.
They ‘discovered’ Indian civilization as ‘backward’. They rationaiized the colonial cxploitation
by stating that the principle of liberty did not apply to backward states of the socicty. They
legitimized despotic mode of governance in dealing with what they called “barbarians’. *Civiliz-
ing® the Indians was considered ‘the white man’s burden’.

Rudyard kipling, British poct and a great apostle of imperialism of his time cxtended even an
invitation to the Americans to join in the task of shouldering the burden of civilizing the

‘barbarians’.

Take up the White man’s

burden

Your new caught, sullen peoples,

Half-devil and half-child (The Times, London, 4 February, 1899)
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To propagate, expand and spread leading to domination of the colonised people, the British
cultivated a new class of Indians who were described by Lord Macaulay as ‘a class of persons,
Indian in blood and colour, but English in taste, in opinions, in morals and in intellect’. The
Macaulayian system of education was a systematic effort on the part of the British government
to educate the upper classes of India through the medium of English language. Education of the
masses was not the aim of Macaulay, rather he believed in the ‘infiltration theory’, saying, these
English educated persons would act as a class of ‘interpreters’ often known in Bengali parlancé
as ‘Bhadralok’. They were the newly introduced English educated, liberal in thought, microscopic
in number who helped to propagate the imperial ideas. They played collaborators who showed
absolute loyalty to the rulers.

The hoi polloi had to suffer the racial discrimination of the minority whites. Various laws were
introduced, imposed, and implemented to curb the basic rights of the masses. When India was
reeling under the great famine of 1876, the government was preparing for the Prince of Wales’
visit in 1877. It was criticized by two Bengali plays. To curb the protests from the natives against
the misrule of the government, the government enacted the Dramatic Performance Act of 1876.
The government had the power to arrest the performers and those who witnessed. In Arms Act
of 1878, the racial discrimination was again brought up. This act exempted the Europeans, Anglo-
Indians and some categories of government officials. Under The Indian Telegraph Act 1885 and
the Indian Post Office Act, 1898, the government enjoyed powers to intercept anc detain
respectively any postal article or telegram ‘on the occurrence of any public emergency or in the
interest of any public safety.’

| Check Your Progress 1 |

T

1 What du you understand by Colonialism?

.................................................................................................................

.................................................................................................................
..................................................................................................................
.................................................................................................................

-----------------------------------------------------------------------------------------------------------------

4.3.2 Peasants and Human Rights Violations

The: economic exploitation coupled with political control destroyed the traditional Indian handi-
crafts and agriculture and ultimately the village communities. The traditional Indian village was
a self-sufficient basic unit of Indian society. The artisans, crafismen and weavers who were then
patronised by the ruling elite, maharajas and nawabs were compelled to sell their products at
uneconomic rates or to work for the East India Company at low wages. The traditional Indian
agricultural society transformed to cater to the needs of British society. The export of Indian
goods exceeded the import of British manufactured goods. The company was interested in large
scale ‘drain of wealth® from India. This wealth played an important role in promoting industrial
revolution in England. '

Ig a blatant violation of the law of the land, the British created a nw}; class of exploiters - the
Zamindars to collect the revenue. The newly invented revenue systems like the permanent settle-
ment in Bengal, the Ryorwari and Mahalwari systems in the rest of India led to unending woesto
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“the peasants. The peasants were deprived of ‘their rightful land and put under the Zamindars, the
feudal lords. The Zamindars used unheard of methods to extract maximum from the peasants who
had already lost to them their rights to till their lands. During the early phase of colonialism, the
East India Company did not impose any ideological set up. Many peasants had withdrawn to the
jungles to avoid capture and torture. The Zamindars were made the owners of the iand.

In the free trade stage, India was thrown open to the individual British capitalists. The internal
changes in political and mercantile community in Britain had resulted in passing of the Regulating
Acts of which 1773 and the Pitt’s India Act of 1784 the Charter Acts of 1813 and 1833 fully
opened India to the British exploiters. The British capitalists were permitted to invest, develop,
produce and export the capital goods like tea, coffee, indigo and opium. The trade, transport,
mining and modern industries were set up for the British capitalists and the government had
protected their interests. The rapid industrialization in Europe with increase in population needed
raw materials for the industries. The plantation industry made a fertile ground for exploitation.
The tea plantation workers in Assam and Bengal, the indigo plantation workers and peasants in
Bihar became the worst victims of lusty exploiters. They were forced to work for long hours
continuously, even though in Britain various laws were enacted to reduce the working hours in
the factories and provide better living conditions to the workers. The indigo planters were forced
to cultivate again and again even though they incurred heavy losses while the fertility of the soil
was going down drastically.

4.3.3 Army and Human Rights Violations

The army in India was controlled and commandeered by the British. It was used to quell the
rebellions, conquer colonies, and fight the imperial wars beyond the frontiers, It had transformed
from a mere group of upper class ‘mercenaries’ to the army of ‘recruits’. India as ‘oriental
barrack’ was the only large reservoir of trained troops in the empire. It comprised mostly
uneducated, illiterate masses and poor peasants. They were the most ill-treated and *discriminated
lot’. They were exploited religiously, economically, socially and physically. The Indian soldiers
were denied pay parity with the Europeans, they were seldom promoted, nor were they allowed
to command the Europeans. Religiously, the Hindus believed crossing of seas a taboo, but often
they had to perform duties abroad. Any denial resulted in disbanding of the unit or hanging of
the soldiers. Innumerous examples culd be found during Indian army’s participation in various
theatres of World War I. To name a few, the Singapore mutiny in 1915, a revolt in France and
Flanders over the-quality of food etc. The Revolt of 1857 was the watershed in British
imperialism. The flash point for the revolt was the greased catridge which affected both the
Hindus and the Muslims alike. The mutiny itself was quelled ruthlessly by ithe bloodihirsty
commanders. We quote below in the box an eyewitness account of one of the methods used by
the British to suppress the rebellion and reign of terror among the sepoys. After 1857 revoit, the
British were cautious of admitting from all the castes into Army. They found a new theory: - the
‘Martial race’ and recruited from only those castes which supported them during the 1857 revelt
like the Sikhs, Jats etc, into the army.

“Some 200 prisoners of the 55" Regiment BHI have been tried here (Peshawar) and we blew
40 of them away from our guns, in the presence of the whole force,.... a fearful but necessary
example, which has struck terror into their souls. Three sides of a sequence were formed, ten
guns pointed outwards, the sentence of the court was read, a prisoner bound to each gun, the
signal given, and the salvo fired, Such ‘a scene 1 hope never again to witness - human trunks,
legs, arms, etc, flying about in all directions’. (The Times, London, 4 August 1857) ;

A major result of the revolt was that India had come under direct British Crown. It was also the
beginning of the third stage of colonialism in India.
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4.3.4 Press and Human Rights Violations

Like the army, press was one of the pillars of British colonialism. It was the press that helped
to propagate, preach, disinform, disseminate the false information to the people.

The first attempts to publish newspapers in India were made by the disgruntled employees of the
East India Company who sought to expose the malpractices of private trade by the Company’s
employeces. The earlier newspapers were started by the English in their mother tongue and they
catered to a microscopic intellectual society of Englishmen and the Anglo-Indians. There was
really no threat of a rebellion or a strong public protest. But, there was an apprehension that these
newspapers might reach London and expose their misdeeds. This fear had played havoc with
ireadom of expression in India. The government sometimes enforced pre-censorship, sometimes
deported the offending editor of a paper for anti-government policies.

Given below is a brief account of various draconian and gagging Acts which were time and again
imposed on the newspapers.

While apprehending Napoleon's invasion of India when the East India Company was engaged in
the struggle for supremacy in India, Lord Wellesley imposed the first censorship of the press in
1799. First time the newspapers had to carry the name of the p.inter, publisher and the proprietor.
The publisher had to submit all material for pre-censorship. In 1818, the editors were warned
against publishing of the doings of the Court of Directors. The Licensing Regulations of 1823 had
proved more stringent than the earlier ones. It made the publisher and printer to obtain a license
for starting a press. These regulations were basically aimed at the Indian language press or Indian
editors. After this Act was promulgated, most of the publications were stopped. Charles Metcalf
as officiating Governor General (1835-36) repealed these obnoxious regulations of 1823, This act
earned him the 'liberator of the indian Press’. Lord Macaulay, a Whig himself had reasoned out
that already India was under the contro!l of the British, there was no necessity to control the press.
But the liberation did not last long. The Revolt of 1857 changed the destiny of India and the
British attitude towards India. The Licensing Act, 1857 had reintroduced the restrictions on Indian
press. The Registration Act, 1867 had replaced Metcalfes’ 1835 Act. By this Act, every book or
newspaper should have the name of printer, publisher, and place of pubhshmg This has been
amended in 1890, 1914, 1952 and 1953.

The 1870 Act amended the Indian Penal Code regarding ‘sedition’. This became necessary due
to the revolt of Wahabis (1869-1870).

The Revolt of 1857 had resulted in racial bitterness among the rulers and the ryled. As a fall out
of the Revolt of 1857, the European press in India had sided with the government. The vernacular
press by now had grown a major threat to the government in mobilizing public opinion. In 1878,

there were about 170 vernacular papers in India. It was calculated that there were probably more
than one lakh readers of such papers. In 1876-77, the great Indian famine consumed about 6
million lives of India. The government went into the famine relief casually. Immediately followed
the imperial darbar at Delhi in 1877 made the press and the public opinion wary of government
antipathy to peoples’ woes. The Vernacular Press Act of 1878 was designed to ‘better control’
the native press. This Act empowered a magistrate to confiscate the press. No appeal could be
made to a court of law against the magistrate’s action. The ‘Gagging Act’ as it came to be known,
discriminated between the ‘disloyal native press’ and the ‘loyal Anglo - Indian press’. It was the
major attempt by the colonial power to throttle the freedom of expression by native press. It was
widely condemned as an unwise step to smother the rising flames of discontent. Most of the
native press however did not have the courage to stand up aganst the government repressive
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measures. This Act paved way for a press commissioner to supply authentic and accurate news
to the press. The Vemacular Press Act was repealed by Lord Ripon in 1882.

When the Partition of Bengal in 1905 coupled with the extremist faction gaining ground in the
Indian National Congress, the newspapers began criticising the government policies. The
government followed a repressive policy, enacted the Newspapers (Incitement to Offences) Act,
1908. It enabled the magistrate to confiscate the printing press, propeity for publishing objection-
able material. The Indian Press Act, 1910 enabled the government to increase the dcposlt to
Rs.2000 at the time of the registration.

The First World War 1914-18 saw the Defence of India Rules to Supersede the existing rules.
The government used the rules not only for war purposes but also aimed to suppress political
agitations against the ‘compulsory’ and forceful recruitment of the government.

In 1921, the Press Committee was constituted under Sir Tej Bahadur Sapru, Law Member,
Viceroy’s Executive Council. The Committee recommended the repeal of 1908 and 1910 acts.
-This was done so by the government under the Press Law Repeal and Amendment Act, 1922.
There were very minor and cosmetic changes which took place during the rest of the British rule
save during the Second World War. But during the freedom struggle, the number of readership
increased for both the vernacular and the English language. Vernacular papers were no longer a
competition for the English language papers. But the government definitely interfered with the
English newspapers on the basis that some newspapers like The Statesman and The Times of India
became pro government sympathisers while others including the The Hindustan Times, The
Bombay Chronicle were pro Congress newspapers who supported the national movement. There
were instances during the freedom struggle that the Anglo-Indian press had played on communal
feelings amongst various sections of Indians, even at times when communal disturbances were
taking place. The government even acted one sided while dealing with Indian owned newspapers.
During the civil disobedience movement of 1930-32, many provincial governments prohibited the
publication of news items concerning Congress agitation; even the photographs of the events and
the leaders were banned. But it happened many times that the newspapers were either confiscated
or the editors were deported for not abiding the government order. But The Times of India
(Bombay) and The Statesman (Calcutta) published such items without let or hindrance.

Check Your Progress 2

i Whao was the first governor general to introduce press censorship?

..................................
..............................................................................
.............................................................................................................

........................................
.....................................................

2. Vernacular Press Act was repealed by............... in the year...

3. Which are the two newspapers that supported the British Ray:
a The Hindustan Times
b The Times of India
4 The Statesman
d.  The Bombay Chronicle
e. The Hindu :
Choose from a and b, b and ¢, ¢ 2nd ¢, ¢ and d.
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4.

Who eamed the name the liberator of the Indian press and why?

............................................................................

.....................................
B e e L LT T T T e e G S N B S e G
...........................................................................................

................................................................
..................................................

4.3.5 Police and Human Rights Violations

Another pillar of British colonialism is the police force. British “Raj’ was often called *Police
Raj’. The governed were under the constant surveillance of the police. The use of force is an
ingredient of the colonialism. The Army used to conquer the land. The Police force used to quell
the internal disturbance of the conquered land. Even a civilized state has police force but the
colonial state had used the sheer brutal force against the natives. The Police force in India was
governed by the Police Act of 1861 and the Special Acts of Madras (1859) and Bombay (1890)

- presidencies. The Police in India were provincial forces. To an ordinary Indian, the police

represent the power of the British government. Policeman was not looked upon as a protector of
peace nor the public have any confidence in the police. According to an estimate, there was one
policeman to every one thousand three hundred of the population. There were about 10,000 police
stations or one in 100 square miles; at the same time, there was one hospital in every 400 square
miles. The Police in India, whether in peace or during any agitation, used ‘excessive’ force and
adopted methods which were indefensible and inhuman. Larhis, teargas, bayonets, and rifles had
been used to disperse-unharmed, peaceful and non-violent crowds, pickets or processions. The
ordinances were only redundant when it were produced in the court against police ‘excesses’. The
Jjudiciary itself was a mute spectator to police lies. Often police used third degree methods to
extract the truth. The ‘disappearances” were common during the British raj. The police Zidum
included burning of houses, looting and destruction of property, forcible entry into houses and
beating of people, blockading of villages, looting of crops, entry of Zenanas, molesting and
raping the Indian women, etc. The government also imposed punitive fines during the agitation.

The century old Indian Penal Code considered as “Britain’s grim gift to India’ is still used and
misused by the police and the judiciary alike. The police excesses also included ‘forced labour’
(begar). Forced labour was used by the government contractors for construction of public utility
systems like rail roads and roads. They were actively protected by the police. The people were
even forced to sell lottery tickets and threatened to attack lands if sufficient tickets were not sold.
Police in many occasions behaved in a haphazard manner. Everything was left to the man leading
on the spot. The police seldom behaved in a civilized manner with the women and children. One
can get a glimpse of police atrocitics unleashed on women in the pangs of history. During the
Civil Disobedience Movement (1930-32) in Bengal, the women volunteers were taken into
custody, then driven miles away from their homes or places of arrest to island chars (in many
cases uninhabited), and left at dead of night. There had been widespread feeling about the
manhandling of women processionists, picketers, and volunteers and threats of molestation
loomed large. One such incident we quote:

‘Miss. Nilakanta, the head of the local National Girls, School and a graduate of an American
University, replied to the threats by appearing as a picket armed with a knife. She announced
that if there was one attempt at molestation she would take her life rather than submit to it,
as her country women would." (Condition of India, p.204)

The ordinances gave blanket power to the executive officers to detain a person on reasonable
grounds of suspicion. In ore of modus aperandi of police raj, a person who was arresied was
released and asked to report to the police station at least thrice in a day, which was disobeyed
in many cases. Now, the person was re arrested and a proper case had been filed. The aim of the
procedure was to create an offence.
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Police raj was much seen in the villages. Villages were considered as backbone of India. Almost
none of the villagers were educated. The police had a free hand in dealing with the villagers. Even
for a small theft, a villager might be tortured and killed in police custody. For not paying the tax
of few rupees, the village household might be ransacked, women were molested and raped. These
were never reported in the press, or taken to the courts. The villagers were the silent and mute
sufferers of the police raj. Police atrocities were innumerable and unimaginable. In some cases,
the menfolk of the family were made to undress themselves in front of the women which include
the wife, daughters, daughter-in-law, The children also did not escape the police brutalities. In_
many incidents, the police used ‘unnatural’ offence like sodomy on boys.

4.3.6 Prisons and Human Rights Violations

The prisons in India were governed by the provisions of the Indian Prisons Act of 1894. The
official estimate of prisons were nearly 2000 in British India. The government discouraged
sending of men to the jails, as it was difficult to maintain and feed them there. The prisoners
included small time convicts, murderers, and mostly political prisoners who were detained for
viplation of various ordinances of British government. The government did not recognize the
category of ‘political’ prisoners.

Mohan Kaul'is a young fellow of 19 years of age, son of an ex- government official. He
refused to salam at the call of Sarkar Salam in Rajashahi Jail. He was put in standing
handcuffs and given other punishments. Each time he was brought before the Superintendent
he declined to make the required obeisance. Altogether, he suffered five and a half months
of solitary confinement. After the first three months, when he was still adamant about his
refusal to salam, he was put into a cage with his hands fettered behind his back. The cage
was seven by five feet. In this cage Mohan Kaul spent all hours of the day and night; he was
obliged to take his food and answer the calls of nature in it’. (Condition of India, p245)

In addition to prisoners, there were “detenues’ interned in detention camps without trial for an
indefinite period. In jail, there were three classes of prisoners as A, B and C. However, the
classification was arbitrary. Most of the Political prisoners were sent to C class even though they
were entitled for class A and sentenced to Rigorous Imprisonment. It had been a regular feature
of complaints against the jail authorities. Jail strikes were common sight in British India. The
women and children too were humiliated without any sympathy. For instance, women prisoners
were escorted over long journeys by policemen and head constables, without women warders or
other female company. The juvenile prisoners had been given Rigorous Imprisonment, were
flogged and whipped, were forced to do the work of adults, most dangerous of all, they were the
victims of foul abusive language and even sodomised in the jails. These were against the very
nature of the jail manuals. These human rights violations were never heard in the courts. The
administration in India was based on racial discrimination despite proclamations and declarations
to the contrary. This discrimination was seen in the jails too. Even highly reputed Indian prisoners
with high moral character like Mahatma Gandhi, against whom there might not be a formal case,
were treated worse than a normal European criminal. The Europeans were jailed only in particular
jails. The Europeans, Americans, British and Anglo-Indians enjoyed maximum benefits under the
jail manuals. There had been jail riots over the quality of food served inside the jails even though
the manuals had given clear instructions regarding the food served. But they were grossly
“violated. Often the quality betrayed the manuals. The appeals of prisoners went unheard, often
resulted in no food or rigorous punishment. The jail manuals said that no convict should work
for more than nine hours a day, except in emergency. The labour in the prisons were classed as
‘hard’, ‘medium’ and ‘light’. The prisoners who were physically fit were put to hard labour
including pressing oil, grounding corn, and pounding grain. - :
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“In oil mills political prisoners were made to run like bullocks. They had to eat while they
were doing work”. (Hari Singh , Bareilly Jail, U.P. Committee Report, 1930.)

Other kinds of hard work included weaving, weighing and storing grains, aloo pounding, cooking,
water raising from well, water carrying, carrying stone, quarrying etc. Punishments for not
complying with the above included severe labour, hand-cuffing (front of body-fetters, and back
of body-chains) fetters (Bar fetters, link fetters and crow bar fetters), penal diet, solitary
confinement, cellular confinement, whipping, etc. Like police ‘raj’ outside, the treatment in the
prison cell is partly the -consequence of official callousness to human suffering and dignity. It
was also the basic nature of British superior race ideology that ruled the minds of the officials
and their collaborators. '

Check Your Progress 3

1.  Most of the Political Prisoners were s.at 0 ...............Class prisons.

2 Detenues wefe interned in camps without trial. True / False. -
2 What were the categories of labour in prison?

/
i Write a short note on atrocities of women by the ptison authorities,

4.3.7 Workers and Human Rights Violations
One of the rmost affected lot during the colonial rule was the labour force. The: Chartist movement

in Britain paved the way for trade: unionism and workers rights. In India, the tradc unionism was
dealt with iron fist. The government had always supported the ovwners against the workers. The
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workers were denied equal pay parity with the whites, Christians and Anglo-Indians. The standard
working hours were denied to them. Trade unions were either quashed or made impotent. While
in England the Child labour was abolished, it still continued in India. The govcmmcnt turned a
Nelson’s eye to the atrocities of the mill owners of both Indian and British origin. In India, by
law, agricultural serfdom was abolished. But in practice ‘forced labour’ still persisted under the
British rule. The ‘forced labour’ was used both by private individuals and the official contractors
for pubhc construction. The question of forced labour had been raised in International fora time
and again but were officially refuted. The slavery of labour was officially abolished in 1843 but
it paved the way for the indentured labour. One can see even today the forced labour and slavery
‘in remote India.

Check Your Progress 4

The slevery im India:was abolishédini: ... ...

Mero mnzits movementh in beilain movnects with - 125

44 LET US SUM UP

In this unit, we have seen the relation between the colonialism and the human rights. Colonialism
is a synonym for exploitation. British colonial rule in India affected the common man, children,
women, laboures, workers, peasants, either directly or indirectly. The police and the army were
used as basic tools to suppress the rights of the individuals. The judiciary either had played
second fiddle or been a silent spectater to the police raj. The prisons were fertile ground for
human rights violations because of the veil of secrecy around them. Unless a prisoner lived to
tell his story, the brutalities get buried inside the four walls of the prisons. The press which
brought out the colonial atrocities suffered seizure, or pressmen deported and fined.

45 KEY WORDS

Fetter : A fetter is one of a pair of chains which were used to tie prisoners to a place, by the
legs, and so prevent them from escaping. '

Rigorous Imprisonment : Hard Labour.

Zulum : .Hindusrmi word for oppression.

Sarkar Salaam : Hindustani Word means saluting the governance.
Char : Small islands, in the middle of the rivers in East Benigal.

Lathi : Long stick used by the police.
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47 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1.  See Section 4.1.
2. See Sub-section 4.3.1.

Check Your Progress 2
1.  Lord Wellesley.

2.  Lord Rippon, 1882.
3. bandc

4.  See Sub-section 4.3.4.
Check Your Progress 3

c

True

See Sub-section 4.3.6.
See Sub-section 4.3.6.
See Sub-section 4.3.5.
See Sub-section 4.3.5.

et ol B

1843

Check Your Progress 4
1.
2.  Workers Rights
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UNIT 5 NATIONAL MOVEMENT AND HUMAN RIGHTS
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5.0 OBJECTIVES

After you have read this Unit, g.rou will learn about
e the sources from which the national movement drew inspiration,

e the nature and the programmatic content that the national movement evolved vis-a-vis the
question of human rights,

e the different ways in which the national movement practised and demnnstraled its concern for
human rights, and

e what was its implication for the future of India’s society and polity.

5.1 INTRODUCTION

It is now common knowledge that the national movement was primarily a struggle against British
imperialism. What is however not so widely known is that Indian National Movement was
actually more than that. It was also a grand project to build a modern India along democratic and
civil libertarian lines. The fight against the British was a part of this larger struggle. As the
colonial state frequently trampled upon peoples’ human rights and civil liberties, the Indian
National Movement constantly strove to defend and uphold these values. In fact, overthrow of
British imperialism was seen by the leaders of the national movement as a precondition to the
development of India as a country where people would be able to defend their basic rights. This
would become amply clear if we compare India’s record of civil liberties and human rights with
_ other developing post-colonial societics. Evidently, the human rights that the people of India
enjoy, in however limited a measure, is a legacy of our national movement.

If you look at the records and documents of the national movement, speeches and writings of its
leaders, you would not find the term human rights anywhere. But this should not lead you to
assume that this concern did not exist during the national movement. It is important to keep in
mind that the term human rights is of a latter origin and came into vogue only at the end of the
World war II, in 1948. The experience of fascist politics and horrors of the world war gave birth
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to a renewed concem for a man’s right to live with freedom from want and fear and enjoy some
basic economic and cultural rights along with the political ones. The common expression used
before the second world war was civil liberties. The concept of civil liberties was about 200 years
old and could be dated back to the French Revolution of 1789. It was this understanding that was
inherited by the leaders of the national movement and made an integral part of their struggle
against the British imperialism. It is therefore important to look at the sources that inspired our
national movement in its struggle for civil libérties and human rights.

5.2 ORIGINS

In the year 1776, delegates from English colonies from North America met and adopted a
declaration of incdependence. In the declaration the colonies considered themselves independent
from British control and, in so doing, provided a framework for all subsequent liberation
strugglles. The Congress asserted : “All men are created equal, that they are endowed by their
creator with certain inalienable rights, that among these are Life, Liberty and the Pursuit of
Happiness.” This was perhaps the first political document that emphasised the basic equality of
all men and their natural rights. Then in 1789 during the French Revolution, the National
Assembly of France adopted the “Declaration of the Rights of Men and Citizen”. This declaration
inspired revolutionary and democratic movements not only in Burope but also in Asia and Africa.
The declaration said: “The principle of all sovereignty rests essentially in the nation. No body and
no individuals may exercise authority which does not emanate from the nation expressly.”

When these ideas were applied to the Indian society. at the beginning of the 19" century, well
before the start of the national movement, they acquired a uniquely Indian character. During the
course of the social reforms warious hunnan rights came to be looked at as individual rights, rights
of the community and those of the nation. All the three were expressed throughout the 19
century. The campaigns for the removal of Sati and the adivocacy of widow rernarriage were
projected as important individual rights. Leaders like Rammolhan Roy, Ishwarchandra Vidyasagar
and others championed thes:: issues as part of an individual’s basic rights. Similarly, low caste
leaders: like Jyotilba Phule fought for the rights of” the community as a whole. And leaders like
Bankirn Chandra and Vivekanand took: the initiative in projecting rights of the nation. All the
three concems were incorporated in the: 20* centurry during thie course of the national movement
in concrete strugszles arouncl these issties. Thus, the national movement derived its inspiration
from the classical European .doctrine of ‘rights’ and also its creative app lication durring the social
reform movements in the 19 century India.

5.3 NATIONAL MOVEMENT AND HUMIAN RIGHTS

There was a variety of ways in which the leaders of the Indian National Moveme:nt introduced

the issue of peoplles’ human rights intc: the anti-irmpenialist struggle. It included:

° giving these issues top priority on its agencla,

) constantly making demands froimm the government specially at the initial stage of the
rmovement,

o educating the people regarding their rights and conducting strugyiles around these issues,
and

s demonstrating through practice, whencver they could, their utmost concem for civil
liberties and human rights.
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5.3.1 Incorporating in the Programme

As you are probably aware, in the initial stages, the national movement did not go in for a direct
confrontation with the colonial government. Instead, it confined itself to educating the people
through speeches and writings and acquiring a programme that would include the rights of all
Indians aad also specific groups. Vis-a-vis the minority groups, the early nationalist leaders
displayed a special sensitivity. Imnrediately after its formation in 1885, the Indian National
Congress passed many resolutions to ensure that no injustice was done to the voice of the
minorities. In the years 1888 and 1889, the Congress resolved at its sessions that no proposal
relating to minorities could be passed if the majority from that group was opposed to it. At its
Karachi session in 1931 the Congress came out with its declaration of fundamental rights. The
declaration guaranteed to “every citizen of India of every caste and creed the right of free
expression of opinion, free association and combination, freedom of conscience and the right
freely to profess and practise his religion subject to public order and morality.”

Merely passing of a resolution may seem simple but it was not always easy to stand by it. Often
it became difficult for the organisation to carry together different ideals. For instance, from the
early days, Congress had committed itself to the establishment of national unity or unity among
different groups and communities. But at the same time Congress also resolved that it would not
impose unity on any group against its wishes. Thus when the Muslim League, under the
leadership of M.A.Jinnah, began demanding a political separation between Hindus and Miuislims
after 1940, Congress leadership opposed it but conceded that any gfoup, if it so desired, could
opt for separatism. Gandhi put it beautifully: “We are at present a joint family. Any member can
seek’a separation.” It was thus that while pure nationalism was to be maintained and upheld as
a desirable principle, it was not to be done by violating groups’ rights of self-determination. Let
us take another example. When in 1938, World War II broke out between forces of democracy
(Britain, France and Poland) and those of fascism (Germany, Italy and Japan), it became
imperative that our national movement would side with the forces of democracy. But whereas in
the global context, Britain represented the forces of independence and democracy, in tie ndian
context, Britain was the imperial power denying independence and democracy to the pecple of
India. Should the national movement support Britain as a democratic force engaged in a war
against fascism, or oppose it is an imperial power? Should the national movement focus only on
the Indian reality and fight the British) or express solidarity with the people of the world in their
struggle against fascism? This was a serious dilemrna. But the mainstream leadership of the
Congress managed to resolve it. Jawaharlal Nehru wrote:

We want to combat fascism. But we will not permit ourselves to be exploited by impe:rialism,
we will not have war imposed upon us by outside authority, we: will not sacrifice to preserve
the old injustices or to maintain an order that is based on them. We will not and cannot forget
our own struggle for freedom for slogans: which may sound pleasant to the ear but have little
reality behind thenn...

Nehru argued that the people of India were willing to participate in a global warming the to
uphold independence and democracy for the people of’ the world, but they could not do it as long
as they themselves were not free. Therefore, Nehru demanded independende for India as a pre-
condition ffor their participation in the war. It was thus that the national movement was able to
combine its national commitment with 2 global comimitment and also emphasize *ndenerdence
and democracy as basic human rights for the people of the

532 Making Demands from the vaemment

It should be emphasized here that ideas of political modemity (democracy, representational
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government, peoples’ sovereignty, respect for human rights, freedom of the press among others)
were not a gift of the British, contrary to popular belicf. These were constantly demanded by the
leaders of the national movement and conceded only grudgingly, and partially, by the British
government. For instance, fiotor#oeginning of the 20th century, Bal Gangadhar Tilak, followed
by Gandhi and others, began demanding adult franchise (even though it did not exist in Britain
till 1928), but it was not granted to Indians till independence. Till as late as 1935, only three per
cent of Indians had the right to vote. But complete adult franchise was firmly put on the agenda.
Indian leaders, from the 19th century onwards, constantly criticized the British government for
its non-representative character and questioned its credentials in preparing a constitution for India.
Motilal Nehru and Tej Bahadur Sapru went to the extent of preparing a national constitution in
1928. It recommended the declaration of fundamental rights, a parliamentary system of govern-
ment, adult franchise and an independent judiciary among other things. Even though the Nehru
Report, as'it came to be known, was rejected by the British government, it inspired the Indian
people and re-affirmed their capacity for governing themselves. From 1930s onwards, leaders like
Jawaharlal Nehru began demanding the creation of an elected Constituent Assembly, which
would prepare a constitution for India.

In making issues of human rights central to the struggle for independence, the contribution of
carly leaders like Bal Gangadhar Tilak and Gopal Krishna Gokhle is very imporiant. Gokhle,
throughout his career, argued against heavy taxation levied by the British. But he was willing to
support the existing taxes if primary education was made compulsory and if the colonial state
took responsibility for it. Gokhle was probably the first Indian leader who saw education as a
basic human right. Tilak was a great champion of the liberty of the press and freedom of speech.
His famous statement “freedom is my birth right™ is perhaps the earliest attempt by an
Indian leader to look at freedom as a human right. He practised his freedom of speech and wrote
freely against the British policies in newspapers. He was arrested twice for it —- in 1897 and
again in1908 for six long years.

5.3.3 Struggling for Human Rights

Apart from making demands on the British government to enlarge the space available for exercise
of human rights, the national movement, from 1920 onwards, actually conducted popular
struggled around this issue. It is important to remember that the first all-India mass movement
against the British was organised on the question of violation, by the British, of a crucial aspect
of human rights. In 1919, the British government brought forth the notorious Rowlatt Bill (known
after its author Sir Sidney A.T.Rowlatt) which would authorize the government to imprison any
person without trials#iad any other legal procedure. This move by the British government was
received with unprecedented and fierce opposition by Indian leaders of all shades of opinions. All
the Indian members of the Legislative Council — from Srinivasa Shastri to Mohammad Ali
Jinnah — opposed the Bill (yet it was passed). The national press was indignant calling it
.“!nons.tmus.“ (New India from Madras), “a gigantic blunder” (Amrita Bazar Patrika from
Calcuttay, “repression in exelsus” (Bombay Chronicle from Bombay) and a matter of “shame,
indignation und disgust” (The Hindu from Madras). An all-India Hartal ‘was organized and the
entirc country rose in protest against what it considered a blatant viclation of human rights.
Throughout its life, the lndian National Movement upheld human rights as an uncompromisable
issue.

5.3.4 Practising Human Rights

Yet another way in which the Indian National Movement contributed to the enlargement of space
for hurnan rights was by actually practising it when the opportunity came. The Government of
India Act-of 1935 provided fully elected popular governments in the provinces. As a result, the
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Indian National Congress formed a government .in seven provinces and successfully practised
what it had preached for many years in the past. All the emergency powers exercised by the
previous provincial governments were repealed. Ban on illegal political organizations was lifted.
All restrictions on the press were removed and securities taken from them were returned.
Confiscated arms were returned and forfeited arms licenses were restored. But the most imp >rtant
achievement was the release of thousands of political prisoners who had been languishing in
various prisons for many years. During its brief stay of twenty-eight months in office, the
Congress was able to demonstrate its serious concern for the issue-of civil liberties and human
rights.

Check Your Progress 1 ]I

1. What was Nehru's argument about thc dilemma of joiuing the British rulers in the war?
What was his pre-condition for it?

.................................................................................................................
..................................................................................................................
..................................................................................................................

.................................................................................................................

..................................................................................................................
..................................................................................................................
.................................................................................................................

................................................................................................................

.................................................................................................................
.................................................................................................................

.................................................................................................................

5.4 STRUGGLES FOR SOCIAL TRANSFORMATION A

Apah from integrating the issue of human rights into the struggle for independence, the. national
movement also created space for various social struggles as important human rights issues. This
took many forms but was quite evident in two fields: -

@) the struggle against caste oppression and discrimination, and
(1) the endeavour for village reorganisation.

5.4.1 Struggle Against Caste Oppression

The struggle against caste oppression was in some ways more complex than the fight against the
British. The battle against the caste system was against attitudes and prejudices, which were
thousands of years old and could take centuries to overcome. Moreover, it was not a battle against
the alien rule but against oneself and one’s own people. It was therefore easier to throw out the
British but very difficult to eradicate caste oppressions. Since it was not a straight problem it also
did not have a straight solution. Different leaders therefore adopted different approaches to the
problem. Gandhi and B.R.Ambedkar looked at the question very differently from each other.
They also adopted different methods but in the end, their efforts rather complemented each other.
Gandhi thought that the practice of untouchability was at the core of the caste oppression and
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unless it was removed, it would not be possible to destroy caste system. Ambedkar, on the other
‘hand, thought that problem of untouchability was inherent in the caste system and was integral
to it. Therefore, according to Ambedkar, the struggle against untouchability was essentially a
struggle against the caste system. Gandhi thought that social work and social reforms in the
villages would help in imparting social respect to lower caste people and make living more
honourable for them. He, therefore, undertook extensive campaigns for making village temples
and wells accessible to the lower caste people. He even coined a new word for them — Harijan.

According 1o Ambedkar, on the other hand, a share in political power was the key to the problem
of caste injustice. He therefore worked hard for creating an Siiry for the lower caste groups into
formal structures of pelitical power, Once they got political power, Ambedkar believed, they
would be able to improve their lot. Then they will not have to plead to others for justice and
fairpiay.

While pointing out the differences between the two approaches, it is important to remember that
the two approaches were not contradictory in nature but rather like two different routes to arrive
at the same destination. In the long run, both the leaders, through their efforts, succeeded in
initiating a process in which the low caste people were able to fight for social justice as well as
a share in political power. Gandhi and Ambedkar, and many others too, helped in shaping the
dalit question as a powerful human right issue.

5.4.27 Rural Reorganisation

In the 19" und the 20 centuries 85% of India’s population lived in about 700,000 villages. A
majc ity of them were steeped in utter poverty, exploited not only by the British government but
also the rural and urban elite. Industrialisation of the country had rendered them unemployed; the
colonial economic system did not create alternative sources of employment. In the late 19* and
the early 20" centuries many people from towns and villages came to live in the cities, thereby -
accentuating the already heavy pressures on them. No scheme or system existed for the
amelioration of their condition. The Indian villages were centres of poverty, disease and
ignorance. Gandhi took the initiative in this regard and drew the atention of the country to this
violation of some basic human rights of 85% of Indians. Immediately after his entry into Indian
politics in 1915, he formed the All India Spinners Association with a purpose to create
en:ploy ment for the villagers by insisting on the city dwelling population to use hand spun cloth
only. The spinners association soon reached 5300 villages and provided employment to 220,000
spinners, 20,000 weavers and 20,000 carders. Within ten years of its formation it succeeded in
disbursing over two crore rupees in those villages. In 1934, after his temporary retirement from
polit’cs, Gandhi settled in Segaon, a village in Gujarat. He formed an Ashram there and helped
in the formation of an All India Village Industries Association. The purpose of the Association
was to support and develop industries in villages with little capital and without any help from
outside. The Association also sct up a school to train village workers in various crafts.

The focus of Gandhian initiative was to make the villages self-sufficient and self-supportive. This,
thought Gandhi, was the best way of restoring prestige and dignity to villages and villagers. A
good example of this was given in Harijan, a weekly journal started by Gandhi: Chandranath, a
man without any higher education but with full commitment to constructive work, enlisted the
voluntary labour of about 15,000 villagers and completed a canal, three miles long and a roadway
of the same length. The official estimate for this work was Rs. 50,000.

Largely at Gandhi's initiatives, the annual sessions of the Congress began to be held in villages.
The canvass of the human rights was thus enlarged to include the pressing problems that had
gripped rural India.
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Check Your Progress 2

1.  Compare and contrast the views ol Gandhi and Ambedkar on the caste problems.

.................................................................................................................

.................................................................................................................

..................................................................................................................

2. What was the focus of Gandhi®s initative in the context ol the rural India?

..................................................................................................................
-----------------------------------------------------------------------------------------------------------------
.................................................................................................................

..................................................................................................................

3. Write 5 lines on the All India Spinners Association.

...................................................................................................................

.................................................................................................................

5.5 SPREAD

Many of the basic themes pertaining to human rights (democracy, self—govemment freedom of
the press, adult franchise, right to form associations etc.) had been articulated by the carly
nationalist leaders by the end of the 19" century. But, because the national movement itself ‘was
confined to very few people at that stage, these ideas also did not reach the majority of the Indian
people. But once the national movement started reaching out to new groups and people in the 20
century, it carried the ideas of civil liberties and human rights to them. This, on one hand,
strengthened the national movement and, on the other, motivated these groups and people to take
up the questions of their rights on their own. This was specially true of low caste people, pcnsants &
women and young people. Peasants formed their own Kisan Sabhas to fight for their rights. The

All India Students Federation (AISF) was formed in 1936. A number of such orfunisations came
to be formed in the 192105 and 1930s. These were confined to specific groups and articulated their
demands and rights.

A major landmark in the growth of civil liberties and human rights was the formation of Indian
Civil Liberties Union in 1936 at the initiative of Jawaharlal Nehru. The Civil Liberties Union was
{o be formed along non-party lines and could be joined by any Indian opposed to the violation
of Indian peoples” civil liberties by he British government. The circular, prepared by Nehru, said:
“It is proposed to start an Indian Civil Liberties Union, the sole function of which will be the
protection of civil liberties in all departments of national activity. It should be open to all
individuals who believe in this fundamental proposition and it should avoid any entanglement of
any other political or economic issue....The first object of this union would be to collect data and
give publicity to it. Other activities such as the. organisation of public opinion to resist all
encroachments on civil liberties would follow.”

The constitution of ‘the Indian Civil Liberties Union (ICLU) was drafted along the lines of the
Civil Liberties Union of America and the National Civil Liberties Union of Great Britain.
Rabindranath Tagore was its honourary president and Sarojini Naidu the chairperson. The task
of the Union was to gather information about the suppression of civil liberties in the provinces,
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collect facts, publish them, mobilise public opinion, keep in touch with other toreign unions and
reach out to world opinion through them.

These political and social initiatives helped in sensitising people and also resuited in the creation
of a certain kind of literature and cinema that were sensitive to the question of people’s individual
rights. Achhut Kanya, a film made in 1936, dealt with a socially explosive theme of marriage
between an upper caste boy and an untouchable girl. Another film made in the same year by
V.Shantaram, Duniya Na Mane projected the plight of a young girl in a male dominated society
that forced her to marry an old man against her wishes. The film portrayed the girl’s rebellion
and assertion of her rights. Many other films of 1930s took up social and even mythological
themes that highlighted people’s desire for justice and freedom in a cruel world.

5.6 IMPLICATIONS

The gradual integration of human rights issues into the struggle for independence had important
implications not only for the national movement but also for politics and society after the
attainment of independence in 1947. For one, it imparted many new dimensions to the national
movement and turned it into a very dynamic process. The early 20™ century notion of political
independence gave way to a new and a vibrant notion of economic independence in which people
would determine their own destiny. At the same time, it created a space for a variety of other
struggles by specific groups for their rights. A healthy respect shown by the national movement
for democracy and other social struggles resulted in the creation of a political -climate after
independence that was conducive for the growth of democracy.

Over the years-the canvass of democracy has enlarged itself considerably to include new groups
and classes. This extension of democracy to marginal groups and sections has ensured that the
issue of human rights remain firm on the agenda. It has also enabled people to.conduct their
struggles for their rights and justice within a democratic framework.

Check Your Progress 3

1. Writ-:: 5 lines on the Indian Civil Liberties Union.

.................................................................................................................
................................................................................................................
................................................................................................................

................................................................................................................

................................................................................................................
................................................................................................................
................................................................................................................

................................................................................................................

5.7 LET US SUM UP

In this Unit, you learnt about the Indian National Movement which derived its inspiration for
human rights mainiy from the French Revolution and the classical European doctrine of ‘rights’
of both the individual and the nation. The 19™ century social reform movement transformed this
understanding into ‘rights’ for 1he individual, community and the nation. This triple concemn for
human rights provided the immediate inspiration for the national movement. The organised
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national movement that started roughly from the last quarter of the 19™ century, initially took up
issues of democracy, universal franchise, freedom of the press, compulsory education etc. As the
movement entered its popular phase under the leadership of Gandhi, it took these issues to the
people and educated them regarding their political and economic rights. The national movement
took up the battle for human rights in a variety of ways. It increasingly incorporated these issues
into its central agenda, made constant demands from the British government for their implemen-
tation, conducted struggles around some of these issues and actually practised the principles of
human rights whenever the opportunity came. Apart from according supreme position 1o these
issues in its programme, the national movement also created space for other social struggles,
which took up the issues of people’s human rights. The integration of human rights issues into
the struggle for independence transformed the national movement from a mere fight against the
British government int¢ a vibrant multi-dimensicnal phenomenon with respect for democracy,
civil liberties and people's urge for self-determination. As a result, the society afler independence
was able to sustain democracy against all odds. Over the years this democracy has grown and
reached out to marginal groups and sections. This has given them the incentive to conduct their
sectional struggles within the democratic framework rather than against it.

58 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1.  Refer o sub-section 5.3.1.

2. Base your answer on sub-section 5.3.2.
3. Refer to sub-section 5.3.4.

Check Your Progress 2

1.  Refer to sub-section 5.4.1.
2. Refer to sub-section 5.4.2.
3.  Refer to sub-section 5.4.2.

Check your progress 3

1.  Refer to section 5.5.
2.  Base your answer on section 5.6.
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6.10 Answers to Check Your Progress Exercises

6.0 OBJECTIVES

In this Unit we shall see

@  how the demand for various rights grew in the British Period,

- the nature of the rights demanded, and.

e  the various forms and means by which the rights were sought to be realized.

6.1 INTRODUCTION

The idea that every individual possesses certain ‘inherent rights® to be exercised ‘equally with
others’ developed in India in the course of the freedom struggle. It may indeed be said that the
fireedom movement in India was predominantly a struggle for rights to cquality, freedom and
justice, which were denied to the: Indian people in colonial subjectivity. The long struggle for
equal rights against colonial rule vas marked by slow and piecemeal refonms by the rulers. A tiny
saction of Indians, primarily the propertied and affluent sections, were given limited political
rights viz., of voting and sitting in governing bodies. All Indians were, however. subject to
innumerable restrictionss on their right to frcedom and equality wnder demeaning conditions of
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colonial rule. The struggle against colonial rule, thus, forms the context in which the language
of rights developed. So, the ideas of equality and freedom as primary conditions of dignified
human existence were the moving force behind the freedom struggle. And, it led to the setting
up of the Constituent Assembly. The Assembly framed the Constitution of India, which became
the source of sovereignty of the people of an independent nation. The rights, which were hitherto
denied by colonial rule, became the basic and fundamental rights of the people.

6.2 BACKGROUND OF THE DEMAND FOR RIGHTS

The year 1857 saw the Indians lose their First War of Independence and their direct incorporation

_into the British Empire as its subjects. The colonial state ruled over India as the representative
of the British Crown. The ideals of freedom and equality which were seen as essential values
within Britain, were, however, denied to the colonised Indians. In fact, colonial rule was justified
on the grounds that the Indian culture, marked by caste and religious loyalties, lacked the
conditions in which the values of individual equality and freedom could be understood or applied.
Resistance against colonial rule was articulated in the form of demands for rights denied to them.
Thus, a range of rights including right to freedom of the press, greater opportunity in senior
government jobs including the Indian Civil Service, security of land tenure, rights of the working
class etc. were demanded. - '

6.2.1 Nature of People’s Resistance

Resistance took the form of local struggles by peasants and workers in their immediate
surroundings. It also took a more organised form of mass movements viz., the Non-cooperation
Movement (1920-22) and the Civil Disobedience Movement (1930-34) under the leadership of
Gandhi and the Indian National Congress. '

6.2.2 Role Played by the Indian National Congress

In 1930 the Indian National Congress demanded complete independence. In 1931, at Karachi, the
Congress adopted the Fundamental Rights Resolution which became the guiding spirit in the
formulation of Fundamental Rights in the Constitution of India. While demanding political
freedom as the primary condition for realising the rights of the people, the resolution promised
1o achieve universal adult franchise for all Indians, men and women, education and development
for all and social and economic justice for individuals and groups.

In its election manifesto in 1936 before the provincial council elections, the objectives of rights
and justice for all were repeated. The last elaboration of Congress policy be:fore tae convening
of the Constituent Asse:mbly was the manifesto for the provincial elections in the winter of 1945-
46, wherein the Congress envisagied a free, democratic and federal state with the ‘fundamental
rights and liberties of all its citizens guaranteed in the: Constitution’ (S.K.Chaube, Consrituent
A ssembly of India. Delhi, 1973, p.123).

e

J Check Yoour Pragiress 1 |

1. " Examine the coniext in which the dem ands for ri ghts was fi.rst anticulaied in India.
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6.3 THE CONSTITUTION AND THE DEMAND FOR RIGHTS

6.3.1 Constitution Framing: an Exercise in Self-determination

The demand for framing a constitution for India was really an assertion of self- determination.
The Constitution was seen as the source of sovereignty and the rights of the people of India. The
British imperial practice has no tradition of a written constitution over and above the ordinary
law. Rights of the British subjects are derived from royal grants, parliamentary statutes and the
common law. Within the British Empire, for the first time in 1921, the Irish Free State framed
a Constitution that included a list of fundamental rights. But, the Irish Constitution was a ‘rebel’
constitution, The British Parliament did not recognize it. Ireland left the British Empire in 1939.

The idea that the Constitution was the source of people’s rights and self- determination of the
nation emerged in the context of the freedom struggle. The piecemeal reforms introduced by the
British failed to satisfy the aspirations of the people. In its Nagpur session in 1920, the Congress
adopted the goal of swaraj and launched a satyagraha in the form of the non-cooperation
movement. It became the considered policy of the leaders of the movement not to participate in
any reform efforts of the colonial rulers.

63.2 Various Efforts to Draft a Constitution

The appointment in 1928 of the Indian Statutory Commission (Simon Commission) to look into
the demands for constitutional reforms was considered demeaning as it did not include an Indian
representative. The first effort to draft a constitution was made in 1928 when an All-Parties
Conference met in Delhi and appointed a committee under the chairmanship of Motilal Nehru to
draft a constitution for India. The Nehru Committee recommended a set of fundamental rights
which could not be withdrawn by the government. The Simon Commission, however, did not
favour the grant of any such rights to Indians. Frustration following the fading out of the Civil
Disobedience Movement in 1934, formed the background against which the demand for a
constituent assembly was first made. ' :

6.3.3 Demand for a Constituent Assembly

In May 1934, a section of the Indian National Congress revived the Swarajya Party and demanded
a Constituent Assembly containing “representatives of all sections of the Indian people”. The task
of this Constituent Assembly would be to frame an acceptable Constitution as the only means by
which the principle of self- determination of India could be applied. The Government of India
Act, 1935, which was the outcome of the Statutory Commission Report and the deliberations of
the Round Table Conferences in London, did not-meet the demands of rights for the Indian
people. The Congress rejiected the Government: of India Act of 1935.

In its Lucknow: session in 1936, the {Congress declared that the aspirations of the: people of India
will not be satisfied by a constitutio:n imposed by outsideurs. It criticised the reform attempits by
the British. It asserted that the 1935 Act curtailed the sovercignty of the peaple and did not
reccignise their right to shipe and corutrol their political and. economic future. In the 19403, amidst
the Second Weirld War and rising di:scontent in India over India's involvernent 1n it, the demand
for a Constituent Assembly as a me ans 10 sclf-determination gaincd inomeatuma.
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Check Your Progress 2

1. Describe some of the earlier efforts at drafting a Constitution for free India.

................................................................................................................
................................................................................................................
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2.  Why was the demand for a Constituent Assembly raised?

e i e e e e i e e e T S e A VR el p e S R e s R R R e e e R P

------------------------------------------------------------------------------------------

6.4 CABINET MISSION PLAN AND THE BIRTH OF THE
CONSTITUENT ASSEMBLY

Increasing demands by Indians for a greater say in their own governance led to the acknowledgement
by the Viceroy in August 1940, that the framing of the Constitution for India would be “primarily
the responsibility of Indians themselves’. But this exercise, he said, had to wait till the war was -
over. This announcement, in what has come to be known as the *August Offer’, was followed by
the Cripps Mission which promised in its declaration steps for the ‘earliest possible realisation
of self-government in India’. It also proposed the setting up of a Constituent Assembly after the
war. It may be pointed out here that the freedom movement in India was composed of a variety
of strands. While the Indian National Congress emerged as the dominant strand, a number of
ideologically divergent strands contended Congress® vision of free India. In the matter of the
institution of the Constituent Assembly as well, fears were expressed that rights of certain groups,
particularly the non-Hindus and the scheduled castes, may not be adequately protected in a
Constituent Assembly which was dominated by the Congress. Such fears were expressed by the
Muslim I_eague, the: Scheduled Caste Federation of India and the Justice Party.

6.4.1 Objectives Resolution

The Cabinet Mission visited India in March 1946 and sought to make ‘immediate arrangements’
for Indians to decide: the future constitution of India in which all such conflicts could be resolved.
The Cabinet Mission Plan, issued in May 1946, offered the opportunity to Indians to make &
Constituent Assembly for that purpose. In the ‘Objectives Resolution® of the Constituent
Assembly which is also reflected in the Preamble of the Constitution of India, the Constituent
Assembly declared its resolve to constitute: India into a sovereign republic. The sovereignty of the
Constitution would be derived from the pizople, who would secure justice, equality and freedom.

The Objectives Resolution shiowed its commitment to democratic ideals by declaring that
adequate safeguards would be provided forr the rights of minorities, backward and triba! areas, and
the depressed and other backward classes.

6.4.2 Advisory Committee and its Subcommittees
The cabinct mission had suggested the setting up of an advisory committee on the rithts of
citizens rninorites and tribal and excluded areas Its task woukl be to dreaw a list of fundamenta

ritghts the clauses for the prorection of miriorities and a scheme for the admnistration of the triba
and exctuded arcas. So the Constituent assembly set up an advisory committee with sardar
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Vallabhbhai Patel as the chairman. The Advisory Committee, in turn, set up five sub-committees:

the Subcommittee on Fundamental Rights;

the Subcommittee on Minority Rights;

the Subcommittee on Tribal and Excluded Areas in Assam;

the Subcommittee on Tribal and Excluded Areas in the North-West Frontier; and

the Subcommittee on Excluded and Partially Excluded areas other than Assam and North
—- West Frontier.

Of these the fourth sub-committee, that is, the one on the Tribal and Excluded Areas in North
West Frontier, was separated from the Constituent Assembly of India after partition. The four
other sub-committees submitted their report to the Advisory Committee. The Advisory Commit-
tee considered such reports and presented its own reports to the Constituent Assembly of India.
The Constituent Assembly thoroughly debated these reports, modified them wherever necessary,
and then sent the same to the Drafting Committee. The Drafting Committee, chaired by Dr. B.R.
Ambedkar, considered them again and prepared draft articles and clauses for consideration of the
Constituent Assembly. These articles and clauses were then debated again, sometimes repeatedly.
They were finally passed with modifications wherever necessary. The drawing up of the
fundamental rights was the most lively and complex exercise in the Constituent Assembly of
India.

Check Your Progress 3

How was the formation of the Constituent Assembly set in motion?

................................................................................. Srmreamssmr MmN B E R B R R

2.  What steps did the Assembly take to ensure that rights of all sections of the. people could
be achieved?

------------------------------------------------------------------------------------------------------------

6.5 FUNDAMENTAL RIGHTS AND THE CONSTITUENT
ASSEMBLY

As stated earlier, the moving force behind the freedom struggle was the idea that every individual
possessed certain ‘inherent rights’ which could be exercised ‘equally with others’. The fireedom
movement in India was predominantly a struggie for rights to equality, freedom and justice: which
were denied to the Indian people in colonial subjectivity. In this context, the framing of
fundamental rights was a significant exercise. The rights embodied the aspirations of the people
and also the democratic ideals which the Constituent Assembly set itself in the Objectives
Resolution. '

6.5.1 Justice, Equality and Freedom

Thiz Objectives Resolution moved by Jawaharlal Nehru in the Constituent Assenably on De cember
13, 1946 prornised to all citizens of India:
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Justice, social, economic and political;

Equality of status, of opportunity, and before the law; and

Freedom of thought, expression, belief, faith, worship, vocation, association and action, subject
o law and public morality. :

The assurance of such rights in a differentiated society marked by differences of caste, religion
etc., was undoubtedly complex. The idea was to take into consideration these differences while
applying the ideals of equality, freedom and justice. To ensure that ‘equal enjoyment of rights’
was not merely a formal statement, steps were to be taken to assure rights in a manner that the
disadvantaged sections could be given protective safeguards.

6.5.2 Circumstances of Constitution Making

It may be pointed out, however, that constitution making took place under rather difficult
circumstances, The country was reeling under the post-war depression. The creaticn of indepen-
dent India was accompanied by partition, communal conflict, loss of lives and arrival of hundreds
of thousands of refugees from the newly created state of Pakistan. A Conuaunist revolutionary
programme in West Bengal and the Andhra region raised basic questions regarding the class
biases of the Indian state and its structures of governance. Amidst such apprehensions about
communal and class relations, the Constituent Assembly addressed itself to the task of framing
a constitution assuring the rights and dignity of the people.

6.5.3 Considerations Governing Fundamental Rights

While laying down the specific details of the fundamental rights which were already outlined in
the Objectives Resolution, therc appeared to have been a general consensus that fundamental
rights of citizens should be uniform, irrespective of race, religion, caste, sex and place of birth.
There was at the sarne timne a recognition that the minorities and weaker sections of the people
needed some special safeguards. There was also a consensus that all laws prevalent in the British
period and inconsistent with the rights to be sanctioned by the Constitution would be void. Nor
would a future government be permitted to make a law in violation of such rights. The
Fundamental Rights Subcommittee examined and debated several drafts of the proposed funda-
menial rights. It is significant that the Fundamental Rights Subcommittee worked in close
association with the Minority Rights Subcommitte::. The Advisory Cornmittee to which the
Fundamerital Rights Subcommiittee reported took -into account both the final report of the
Fundamentzl Rights Subcommittee as well as the cornments of the Minority Rights Subcommit-

tze.
6.5.4 Enxisting Precedents

In the process of formulation of fundamental rights existing precedents were also taken into
consideration the secrelariat of the Constituent Assembley copared the fundamental rights that
the been granted in several dem ocratic countries of the world and the Unite Nations Declaration
on Human Rights a doped on 10 Deccmber 1948. Sir B.N. Rau. a serior civil servant and
Constitutuonal advisor to the Constiruert assembly of India. Visited several countnes. He
consulted. among others Eamonde valern. Presiden of the Irish Republic and a great frientdpt
India. as well as justed frankfurter of the Supreme Court of the U.S. A
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i Theck Your Progress 4 |

i

I. What was the Objectives Resolution? How do you think it sought to embody the aspirations
of all sections of the pcople?

.................................................................................................................

2. What were the concerns at the time of the formation of the Fundamental Rights? How did
the Constitution makers seek to address these concerns?

..................................................................................................................
.................................................................................................................
.................................................................................................................

-----------------------------------------------------------------------------------------------------------------

6.6 ISSUES RELATING TO FUNDAMENTAL RIGHTS: THE
DILEMMAS AND THEIR RESOLUTIONS

Thus, while framing the fundamental rights, the Constituent Assembly and its committees faced
the challenging task of giving these rights a form and substance which would assure equality and
justice for all.

6.6.1 The Form and Substance of Fundamental Rights

There was intense debate within the Fundamental Rights Subcommittee on the form or language
of Fundamental Rights. It is important to note here that rights can be worded either negatively
or positively. The manner in which rights are worded has important bearing on their legal nature
and the role of the state jn implementing them. A positively worded right places an obligation
on the state to provide the conditions for the exercise of rights. In this case the rights are legally
enforceable or justiciable. This essentially means that in case the govemment fails in its
obligation to provide for a right, the courts can intervene and instruct the government to do so.
The 1936 constitution of the USSR granted rights in a positive language. The Universal
Declaration of Human Rights adopted by the General Assembly of the United Nations also
showed preference for positive formulation of rights.

- A negatively worded right, on the other hand, sees rights as belonging naturally to the citizens
and prohibits the state from taking away such rights. While providing for rights to the people, it
does not put the state under a legal obligation to provide the conditions for their exercise. This
was the practice followed by liberal democracies since the adoption of fundamental rights by the
Constitution of the U.S.A. in 1791.

The dilemma was resolved by the Constituent Assembly in favour of wording the rights
positively, giving the judiciary the role of an independent protector of the rights of the people.
The people could turn to the courts for redemption if any of their rights was taken away. Members
of the Constituent Assembly fcit that a justiciable forrn of rights was necessary to instill a feeling
of security among the minority groups and the disadvantaged scctions.
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6.6.2 Judicial Guarantee of Rights

Arising directly from the above was the dilemma over the role of the judiciary in the guarantee
of rights, Those in support of positive rights, notably K.M.Munshi, were in favour of placing
fundamental rights under judicial review. Munshi, therefore, made elaborate provisions for
constitutional remedies through the Supreme Court. This meant that the court had the power to
issue a number of writs to safeguard the rights of citizens as laid down in the Constitution.

6.6.3 Socio-economic Dimension of Rights

An important aspect of the discussions within the Fundamental Rights Subcommittee was the
substance of the rights to be guaranteed. Would the Constitution of India, for example, give the
people only political rights, as in the USA, or economic rights as well, as was the case in USSR?
How would independent India deal with the problems of illiteracy, poverty and exploitation? How
would India, for instance, implement land reforms or abolish untouchability? It is significant that
in accepting justiciability as an essential aspect of Fundamental Rights, it was felt by members
of the Subcommittee that certain rights like right to education, workers’ rights, etc., could not be
legally enforceable. These rights were seen as being part of social and economic planning. The
Subcommittee agreed, therefore to dividing rights into two parts — justiciable rights which came
to be incorporated as Fundamental Rights, and non-justiciable rights which were adopted as
Directive Principles of State Policy.

6.6.4 How Much Freedom?

The right to freedom w!as discussed broadly under three heads by the Fundamental Rights
Subcommittee: (i) specific freedoms, like those pertaining to freedom of speech and expression
etc., (ii) protection of personal liberty and property, and (iii) right to universal adult franchise,
Several leading members of the Constituent Assembly were of the opinion that unlimited personal
freedom might endanger the security and stability of the country. They pleaded therefore, for
restricting the various rights to freedom to preserve law and order, security of the country, to
control class and communal conflicts and to protect personal honour and morality. Provision for
preventive detention was also made in the Constitution in the interest of law and order and
.security of the state.

[t is interesting that the Karachi Declaration of fundamental rights by the Congréss included
provision for the right to property. At the same time the Congress, which dominated the
Constituent Assembly, was also committed to land reforms and abolition of feudalism. A section
of the party wanted to insert the socialist principles of economy into the Coanstitution. The big
 landholders and zamindars, however, wanted strict protectice of their right to property and sought
to ensure that no property could be taken over by the government without paying compensation.
Finally, after heated debates, the Right to Property was adopted with certain restrictions.

The Fundas .. sl Rights Committee also adopted the principle of universal adult franchise.
Vaoting rights were given to all above the age of 21 years, irrespective of their caste, religion,
gender, education etc. Elections v~ to be universal, free and secret and controllied byfan
independent commission. This right was an important manifestation of the citizens’ sovereignty
and equality.

$.6.5 Rights of Minorities and Religious Freedom

Minority rights and religious freedom were significant issues discussed in the Minorities
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Subcommittee and, thereafter, in the Fundamental Rights Subcommittee. Whereas the Constituent
Assembly did not explicitly declare India a secular state, religious freedom was given recognition.
Religious freedom included the freedom of conscience and the freedom to practice and profess
any religion. A distinction was, however, made between freedom of. religion pertaining 1o
religious practice and faith on the one hand, and secular affairs like economic, financial and
political activilies connected with religion and religious institutions on the other. Such secular
activities were made subject to state control. The state was permitted to carry out social reforin
of all sections of the people. Further, the state was allowed to throw open places of Hindu
religious worship of public character to all sections of the Hindus (including the Sikhs, the Jains
and the Buddhists). The Sikhs were allowed to carry kirpans within the limits of law. The opening
up of places of Hindu religious worship was a part of the firm commitment of the Indian national
movement to the abolition of untouchability. Since the 1920s, Gandhi had himself taken up the
leadership of several temple entry movements. A dignified social existence of the so-called
‘untouchables’ among the Hindus, Sikhs, Jains and the Buddhists was assured through a separate
article declaring untouchability an offence and its practice punishable by law.

It is important to point out here that some women members of the Subcommittee on Fundamental
Rights opposed the form of religious freedom which gave independence to religious communities
to govern their internal matters. Hansa Mehta and Amrit Kaur felt that such freedom would
prevent the reform by the government of certain dehumanising practices against women like
devdasi and child-marriage which had the backing of religion. Gilving religious communities
freedom to govern their internal matters has to a large extent limited the scope of intervention by
the government to curb practices and norms which are unjust to women.

- 6.6.6 Equality

The chairman of the Drafting Committee, Dr.B.R. Ambedkar was well known for his passion for
social and economic equality. It is important to note that there was an al most total agreement on
the right to equality in the Constituent Assembly. There was an equal amount of agreement on
the need of the backward classes for special treatment in order to enable them to overcome their
backwardness.

Difference among members were confined to matters relating to identifying the backward classes,
because of the wide variety of castes and tribes in India, and differences in their status. These
problems were compounded by the fact that the British Indian provinces and! the princely states
followed different kinds of categorization. Eventually, the Constituent Assembly left it to the
Union Government and the Parliament to identify the Scheduled Castes and the Scheduled Tribes
from time to time. The states were permitted to identify other backward classes for special
treatment.

6.6.7 Minorities

Religious and other minorities acquired special status in the British period. The system of separate
electorate followed by the colonial government in India, affirmed their special iclentities. The
Cabinet Mission Plan retained their separate identities through the provision for a sub-commitiee
on minority rights. But the partition of British India altered the picture as the most wocal minority
‘party, the Muslim League, got the Muslim-majority state of Pakistan. Though the partition left
more Muslims in India than in Pakistan, the claim to a political status of the Mus lim niincrity
in post-partition India was lost. The other minorities did not insist on this status. The Constituent
Assembly of India dropped the concept of political minorities but retained the status of culural
minorities. Religious minorities were thus granted cultural and educational rights. But the system
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of separate electorate as well as that of reservation was abolished. The Constituent Assembly,
however, expanded the concept of minorities to include linguistic minorities.

6.6.8 Backward Classes

The Scheduled Castes and the Scheduled Tribes were granted reservation of seats in the Union
and State legislatures because they constituted the most underprivileged classes of society.
Provision was made allowing reservation of jobs in the governmental departments and undertak-
ings. Provision was also made allowing reservation of jobs for such backward classes of citizens
which, in the opinion of the Government, were not adequately represented in the services. The
small Anglo-Indian Community was thus granted reservation in services for two years. Provision
was also made for their nomination to the first chambers of the legislatures of the Union and states
where, in the opinion of the Government, they were inadequately represented.

6.6.9 Baékw_ard Areas

The bulk of the Scheduled Tribes lived in what was generally known as the *Backward Areas’.
Mostly hilly, and containing large forests, they were governed, under the Government of India
Act, 1935, as excluded and partially excluded areas. Such areas were exempted from ordinary
laws of government and protected from intervention of outsiders to different degrees. The
Constituent Assembly brougzht some of the areas under normal administration and provided for
specialized administration of the rest under the Fifth and the Sixth Schedules.

Check Your Progress; 5

.  How did the Constituent Assembly resolve the dilemma of the form of Fundamental Rights
in the Constitution; of India? ' |
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2.  How was a balance struck in the Constitution among the rights and aspirations of the
various sectiolas of the population? : : ;
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6.7 LET US SUM UP

Rights of the Indian citizens were framed in the Constituent Assembly of India after elaborate
discussions and| debates. The moving spirit behind the rights was the adherence to the principle
~of human equajlity and dignity which was demed to indians during coloniai iule. A commitment
to ideas of equality, liberty and justice for all was endorsed i the Objectives Resolutions of the
Constitucnt /Assembly. The Fundamental Rights Subcommitice working in association with
committees llike the Minority Righis Subcommitee wos entrusted with the important task of
formulating the fundamental rights of the people of India. Though there were differences over the
form of rigihts and their scope, in the final anaiysis consensus emerged on certain points. For
instance, Flights were 1o be worded positively, and as such would be legally enforceable or
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justiciable. The judiciary would be entrusted with the power of judicial review and be the
independent protector of the rights of the people. Certain rights like those relating to education
and workers® rights were believed to be more in the nature of social and economic policy. These
rights were seen as not amenable to legal enforcement. Thus, it tumed out that the Fundamental
Rights incorporated rights which were political in nature while the Directive Principles comprised
the social and economic rights. Rights were granted to all Indians without any discrimination. A
balance was, however, sought between the rights of various sections of the pepuiation. Religious

_ minorities were given due consideration and special care was taken to provide for advancement
of the weaker and backward sections of the society. Scheduled castes and tribes were thus given
rights to overcome the disabilities they had suffered historically. Unlimited scope of rights was
not preferred. Each right was hedged in with conditions which limited it for reasons of law and
order, security and integrity, and public morality etc. of the country.

6.8 KEY WORDS

Constitution: Broadly speaking, constitutions are a set of rules which may be written or
unwritten. These rules provide the framework for the powers and functions of the various
institutions/organs of the government and the relationship between the state and the citizen.

Constituent Assembly: A group of people elected, or chosen on the basis of some -other
representative principle. This group is entrusted with the task of drawing/writing a constitution.

Preamble (to the constitution): An introduction setting out the aims and objectives of a
Constitution.

Satyagraha: The term literally means demand for truth. In Gandhian terminclogy, the term
acquires the significance of a moral force justifying resisiance to forces of injustice.

Sovereign: Supreme; who does not derive power from any one else and is herself/himself the
source of power. '

Swaraj: The term literally means self-rule, freedom or self-determination.

‘Hedged in: bound

69 SOME USEFUL BOOKS

5.K.Chaube, Constituent Assembly of India, PP, New Delhi, 1973.

Granville Austin, The Indian Constitution: Cornerstone of a Nation, Oxford U'mmrm} Press.
London, latest edition. :

M.V.Pylee, Constitutional History of India, 1600-1930. Asia Publishing IHouse, Bombay, 1957.

6.10 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1.  See Section 6.3. Your answer should focus an nature of people’s resistance and role played

by the Indian National Congress.
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Check Your Progress 2

| See subsection 6.3.2. Your answers should include references of the Simon Commission
and the Nehru Report.-

2 See subsection 6.3.3. Your answer should mention the failure of the government of India
Act of 1935 to meet the people’s aspirations.

Check Your Progress 3

1.  See section 6.4 and subsection 6.4.1. Your answer should refer to the ‘August Offer’ and
the Cripps Mission.

2.  See subsection 6.4.2. Your answer should refer to the role of the Constituent Assembly’s
Advisory Committee and Subcommittees.

Check Your Progress 4
I.  See Section 6.5 and subsection 6.5.1.
2. . See subsections 6.5.3 and 6.5.4.

Check Your Progress 5

1. See section 6.6.
2. See section 6.6.
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7.7 Let'Us Sum'Up
7:8 Key Words
7.9 Some Useful Books
7.10 Answers to'Check Your Progress Exercises

7.0 OBJECTIVES

In this Unit we shall:
e study the manner in which human rights arc assured by the Constitution,

e cxplore Parts Il and IV of the Constitution on Fundamental nghts and Directive Principles,
respectively, to understand the nature of rights guaranteed,

e explore the section on Fundamental Duties to assess their implications Sfor the rights
guaranteed in the previous sections, and

e analyse the extenf to which the right to human dignity sought by such constitutional
guarantecs has been achieved.
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7.1 INTRODUCTION

Both the Fundamental Rights in Part III and the Direciive Principles in Part IV of the Constitution
seek to bring into practice the principles of human rights assuring to each individual a life of
dignity. The idea of rights as a claim to a life of freedom and dignity, irrespective of one’s caste,
race, birth, class, gender etc, became influential in the struggle against the colonial rule. The
colenial rule was based on the ‘rule of difference’. This meant that while the rule of law and the
rights to liberty and equality were assured within Britain, the saine principies did not apply in the
colonies, The struggle for national liberation upheld the principles of equality, and considered it
rightful to resist an ‘immoral’ rule which denied the life of dignity (o the colonised people. The
movement for national liberation sought 1o bring in conditions where the Indian people could be
assured rights by virtue of being human. The Fundamental Rights and Directive Principles are
reflections of this aspiration. In the sections which follow, we shall elaborate on the manner in
which human dignity and equality are sought in both these parts,

E_TEECONSTITUFIUN AS THE SOURCE OF RIGHTS

The principles of human dignity and equality in the Constitution have been enshrined in the
provision of some fundamental rights to all Indians and the promise of ushering in conditions in
which these rights can be effective. By assuring these basic conditions of dignified human
existence within a framework of rights, protected by a democratic government working within the
framework of the rule of Jaw, the Constitution transformed the status of the people of India. Thus
(a) Indians are no longer colonial subjects and as citizens of India are free and equal members
of a sovereign-nation, and (b) A large majority of Indians deprived of dignified human existence
within oppressive caste and feudal structures became, for the first time, equal citizens of the
nation.

It is frequently claimed that the Preamble, Fundamental Rights and Directive Principles embody
the values of freedom, equality, and economic and social justice which are necessary for the
effective exercise of rights. In the Preamble of the Constitution, for instance, the people of India
‘give to themselves’ the Constitution and make the ‘solemn’ declaration to ‘secure to all its
citizens’, justice, liberty and equality, and fraternity ‘assuring the dignity of the individual’. The
people of India are made the source of all authority. The government derives the autherity to rule
from the people and governs to uphold the rule of law. The Constitution thus makes it amply clear
that the emerging nation was to be characterised by democratic processes where the relationship
among people, and between the people and the state was bound by mutual trust and the obligation
to respect the rights of citizens.

f Check Your Progress 1 !

1.  How does the Constitution assure dignity and rights to the people of India?

.................................................................................................................

-------------------------------------------------------------------------------------------- s

..................................................................................................................
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7.3 FUNDAMENTAL RIGHTS AS HUMAN RIGHTS

We pointed out in the previous section the difference which the Constitution made to the status
of Indians by making them free and equal citizens of a sovereign nation. This implied that every
member of the national community was equal in all respects. The status of citizen thus redefined
in several ways the relationship among people, and that of the peopie with the state.

7.3.1 Constitution and the Caste System

.t assured first of all a ‘horizontal' equality among people, ironing out the inequalities which had
historically permeated the social structure in India. Historically, the caste system has determined
social relations in India and contributed to the unequal distribution of privileges and power in
society. It created a hierarchy of purity and pollution so that those at the bottom of this hierarchy
of castes were forced to live a life of indignity and servility. These social inequalities were also
reflected in the pattern of ownership of the means of production and livelihood. A feudal
relationship of production thus permitted the exploitation of peasants and labourers by the owners
of land who also belonged to the upper castes. Struggles against colonial rule frequently tock the
form of resistance against the combined repression of the brahmanical-feudal-colonial rulers.
They focussed attention on freedom from the repressive caste and feudal system and a life of
dignity where opportunities for education, occupation and improvement of economic status would
be available to all. ' :

7.3.2 Constitution and the Indian Women

Apart from the injustices of an iniquitous caste system, the Constitution has also sought 1o erase
injustices and inequalities suffered by women. Historically entrenched patriarchal structures have
generated the belief that women have separate spheres of activity and their biological constitution
and emotional qualities make them unsuitable for public life. Such beliefs have for innumerable
years denied women access to economic, political and educational opportunities. The large scale
participation by women in freedom struggle and their simultancous struggle to break the barriers
to educational opportunities and political rights from the latter half of the nincteenth century
paved the ground for the explicit mention of gender equality in the Constitution.

73.3 Liberty from All Types of Bondage

We have since our school days been taught to think of India as 2 nation with a plurality of
cultures and religious beliefs. The Constitution has sought to give due freadom 2o relinious
communities to preserve their ideas and culiure.

Part 1il of the Constitution on Fundamental Rights aims to give liberty tfrom hoadnge of custe and
class, equality for all hrespective of casie, gender and religions. and socind st Ko hes sohgn
10 give effect to the promise which the citizens make in the Preambls Lo o tssure @ e o theray,

equality, justice and dignity.
7.3.4 Special Status of Fupdamoenial Rights

It is important to polar out at after damantal rights enurireited in the consinri 8-
special status, They set juranelers of abligeyops 1'% w Jf ravporsihiiiie wwhich 4 0y iss o o
owes to its citizens. if the state faila in its obligation to assure the rithts to many "' ' SRR

the latter can appeol to the courts and they in turn can instruct the government By et fhe
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rights. It is in this sense that the Fundamental Rights are ‘justiciable’ and here lies the difference
in the ways in which Fundamental Rights and Directive Principles have been incorporated in the
Constitation.

Further, Article 13 explicitly lays down that the Fundamental Rights intend to protect these
inherent rights and freedom of individual from any arbitrary violations by the State. Clause 2 of
Article 13 states that the ‘State shall not make any law which takes away or abridges the rights
conferred by this Part and any law made in contravention of this clause, shall to the extent of the
contravention, be void.” Articles 12 to 35 which constitute the Chapter on Fundamental Rights
have been categorised into six groups viz., (a) Right to Equality (Articles 14 to 18), (b) Right to
Freedom (Articles 19 to 22), (c) Right against Exploitation (Articles 23 and 24), (d) Right tc
Freedom of Religion (Articles 25 to 28), {(¢) Cultural and Educational Rights, (Articles 29 and
30), and (f) Right to Constitutional Remedies (Articles 32 to 35). Let us take up each group
separately.

7.3.5 Right to Equality

The Right to Equality. guaranteed by Aricles 14 to 18 has two important elements: (a) it
subscribes to the ideal of equality of all human beings, and (b) it also recognises that certain
conditions viz a person’s caste, restrict equality in real life. The Preamble declares that ‘equality
of status and opportunity’ shall be given to every citizen. It implies that equality should not be
merely formal but adequate and positive steps should be taken by the state to make it substantive.
Thus, Article 14 promises to every citizen ‘equality before the law or the equal protection of law’.
Article IS5 assures that ‘the State shall not discriminate against any citizen on grounds only .of
religion, race, caste, sex, place of birth’ and Article 16 likewise guarantees ‘equality of
opportunity in matters of public employment’. These articles, as we can see, assure a formal
equality of status among individuals. In order to make this formal status effective, the articles
carry clauses which aim at erasing inequalities which are brought about by circumstances of caste,
gender, religion etc. Thus, Clause 3 in Article 15 reserves for the State the discretion to provide
special provisions for women and children. Clause 4 added by the Constitution (First Amend-
ment) Act, 1951 authorises the state to make special provisions for the advancement of the
socially and educationally backward classes of citizens, i.e., for the Scheduled Castes and
Scheduled Tribes. Article 17 abolishes ‘untouchability’, and forbids its practice in any form. The
Untouchability (Offences) Act 1955 and its later form, Protection of Civil Rights Act, 1976, are
the parliamentary laws which have sought to give effect to this principle in the Constitution.

7.3.6 Right to Freedom

The Right to Freedom constituted by Articles 19 to 22 give six basic freedoms: (a) freedom of
speech and expression; (b) freedom to assemble peaceably and without arms; (c) freedom to form
associations or unions; (d) freedom to move freely throughout the territory of India; (e) freedom
to reside and settle in any part of the territory of India; and (f) freedom to practice any profession,
or carry on any occupation, trade or business. Clauses 2 to 6 of the Article, however, subject these
freedoms to ‘reasonable restrictions’ by the state. The state is thus empowered to restrict these
freedoms in the interest of the ‘sovereignty and integrity of India’, ‘security of the state’, ‘public
order’, and ‘general interest of the public’. Articles 20, 21 and 22 give to citizens ‘protection in
respect of conviction of offences’, ‘protection of life and personal liberty’ and *protection against
arrests and detention in certain cases’, respectively. It is important to point out here that Article
22 provides for certain ‘protections’ or rights of the arrested or detained persons viz., right to be
informed of the grounds of arrest, right to consult and be defended by a lawyer, right to be
presented before a magistrate within 24 hours etc. These rights are, however, withheld from
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‘enemy aliens’ and persons who are ‘arrested or detained under fmy law providing for preventive
detention’ [Article 22, Clause 3(b)]. It is thus ironical that the fundamental right to freedom
carries within itself the conditions under which it can be dismantled. The history of the numerous
laws of Preventive Detention in India from the Maintenance of Internal Security Act (MISA,
1971) through National Security Act (NSA, 1980) and Terrorist and Disruptive Activities
(prevention) Act (TADA, 1985), has shown that more often than not these laws have been used
by the ruling powers indiscriminately. Often they have been used to quell political opposition and
for purposes other than those stated as the objects of the Acts.

7.3.7 Right against Exploitation

Articles 23 and 4 are categorised as Right against Exploitation and assure important guarantees
against ‘traffic in human beings’ and ‘forced labour’. Slavery and other forms of servitude like
‘begar’ and ‘bonded labour” have violated the dignity of entire communities or groups of people
held in servility for generations. Article 23 is significant since it protects the right of children
below 14 years against employment in factories, mines or other hazardous workplaces. It is
important to point out again that despite these Constitutional provisions, exploitation of child
labour in life-threatening and debilitating conditions, like fireworks industry and carpet making
mdustry continues unabated.

7.3.8 Right to Constitutional Remedies

Articles 32, 33, 34 and 35 titled Right to Constitutional Remedies give to the citizens the right
to-move the Supreme Court “for the énforcement of the rights conferred’ in Part Il of the
Constitution (Article 32). They also confer on the Parliament the power to modify the Fundamen-
tal Rights in their application to the Armed Forces, or in areas under Martial Law and also to
enact laws to give effect to the Fundamental Rights.

739 Religious and Minority Rights

Let-us now turn to Articles 25 to 30. It is often said that Articles 14 to 24 cater to the rights of
individuals while Articles 25 to 30 concern themselves with the special rights of religious-cultural
communities. A closer reading of the articles ‘would, however, show that there is in fact, no
separation and the seemingly individual catering rights are interwoven with a commitment to
commanity rights. If, for example, one looks at Articles 14 and 15, one sees that chey assure
equality before the law for every citizen and seek to substantiate this equality by prohibiting
discrimination based on caste, religion, race etc, thus mitigating differences provided by social
contexts. Articles 25 to 30 concern themselves with freedom of religion and minority rights
-assuring freedom of conscience, the freedom to religious communities to establish and maintain
‘religious institutions and to ‘manage their own affairs in matters of religion’, to acquire and
administer property, impart religious education, preserve their language, script, culture etc. This
- cluster of rights deals explicitly with the rights of religious and cultural communities and minority
groups and also forms the basis of the nghts of religious communities to administer themselves
in civil matters, i.e., matters relating to marriage, divorce, property, custody, inheritance etc, by
their own' ‘personal laws’.

7.3.10 Fundamental Rights to All ‘Persons’

It may be pointed out here, that in the tradition of international human rights, the Indian
Constitution guarantees some Fundamental Rights to all ‘persons’ irrespective of whether they are
Indian citizens or not. These rights pertain to equality before law and equal protection of all laws
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(Article 14), protection in respect of conviction of offences (Article 21), protection against arrest
and detention in certain cases (Article 22), freedom of religion (Articles 25-28) etc. Some rights,
however, like those pertaining to protection against discrimination on grounds of religion, race,
caste, sex or place of birth (Article 15), equality of opportunity in the matter of public
employment (Article 16) and freedom of speech and expression, assembly, association, move-
ment, residence and profession (Article 19), can be claimed only by citizens.

7.3.11 Equality with Social Justice

The Constitution has thus sought to supplement equality with social justice. Thus, social and
religious communities were given the right to be culturally different. Caste communities were
compensated for past discriminations and segregation by including them in the body politic as
equal citizens. This equality was assured by giving them special provisions to overcome
‘circumstantial disabilities. It was to ensure that communities (e.g. Scheduled Castes or Dalits)
which had in the past been victims of social discrimination and continue to be disadvantaged,
would be able to compete on equal terms with the rest of society.

Check Your Progress 2

1.  Equality is an important principle underlying human rights. How has the Constitution
sought to mitizate historically rooted inequalities for different sections of people?
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2. How have the Fundamental Rights in the Constitution assured a dignified human existence
to all? ‘
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7.4 DIRECTIVE PRINCIPLES OF STATE POLICY

Articles 36 to 51 in Part 1V of the Constitution constitute the Directive Principles of State Policy.
The Directive Principles are different from Fundamental Rights in the sense that they are not, as
Article 37 puts it, ‘enforceable’ by any Court. Unlike the Fundamental Rights which are
addressed to the citizens who can appeal to the Supreme Court in case of violation of their rights,
the Directive Principles are addressed to the State and do not automatically vest in: the citizens
as a matter of right. They are, ‘nevertheless’, as Article 37 says, ‘fundamental in the governance
of the country’ and the siate is expected to “apply these principles in making laws’.

The Directive Principles serve as reminders to future governments, to bring about conditions of
equality and social justice. Article 38 enjoins the state “to promote the welfare of the people by
securing and protecting as effcctively as it may a social order in which justice, social. economic
and political. shall inform all instiumions of the national life’. By and large, the Directive
Principles envisage an active role of the Stute in providing a range of socially ameliorative or
welfare rights, These include wccess 1o an adeguate means of livelihood, equai pay for equal work,
health and strength of workers, living wage for workers, provision of just and humane conditions
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of work, right to work, to education, to public assistance, to equal justice and free legal aid, to
adequate nutrition and health etc.

7.4.1 Commitment to the Individual and the Community

Like the rights in the previous section, the principles of governance in this section show a
‘simultaneous commitment’ to both the cultural community and the individual citizen. Article 38,
for example, directs the State to commit itself to ‘promote the welfare of the people’ by
promoting a ‘social order’ in which ‘justice, social, economic and political, shall inform all the
institutions of the national life’. To achieve this, the State is asked to ‘strive to minimise
inequalities of income’ and also ‘eliminate inequalities in status, facilities and opportunities’. The
significant reminder, however, is that this justice and equality is to be achieved *not only amongst
individuals but also amongst groups of people residing in different areas or engaged in different
vocations®, Article 46 likewise instructs the State to ‘promote with special care the educational
and economic interests of the weaker sections of the people and in particular, of the Scheduled
Castes and Tribes’ and ‘protect them from social injustice and all forms of exploitation’.

Lm(__:_l_teck Your ngrﬁ;s 3

E

I.  How do Cirective Principles substantiate the rights already assured by the Fundamental
Rights?

7.5 FUNDAMENTAL DUTIES

Following the recommendations of Swaran Singh Committee, a new section, Part IV A, on
Fundamental Duties, was added to the Constitution. It consists of a single Anricle (51 A)
containing a charter of ten Fundamental Duties for citizens. The legal status .of Fundamental
Duties is quite similar to Directive Principles, Which as we know, are instructions addressed to
the State, and it is not legally bound to follow these instructions. The Fundamental Duties are: also
in the nature of instructions, but addressed to the citizens: they too have no legall sanction in the
'sense that the State is not expected to monitor the citizens to see if tihe duties are being carried
out.

“Fhe underlying principle of Fundamental Duties appears to be that the individual exercising their
rights must respect the rights of other members of the community. Thus, a person cannot injure
the religious sentiments of another person by way of speech or writing and assert that they are
protected by their right to freedom of expression under Article 19. Although there are no
provisions in the Constitution for theiir enforcemient, any law seeking to prohibit the violation of
Funclamental Duties, can be upheld by the Courts, even if the law restricts a Fundamental Flight.
We may also point put herz that under the provisions of Article 31 C, a law seeking to imple ment
the Directive Principles, and imposing in the process a restriction on a Fundamental Right, vvould
simillarly be upheld by the Courts.

7.5.1 Implications of lnélusion of Fundamental Duties

Before coming to the specific duties listed in the section on Fundamental Duties, let us examine
the implications of its inclusion. The: insertion of a specific section on duties lays down some
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obligations which a citizen is expected to fulill while enjoying their Fundamental Rights. It also
declares adherence to Article 29 (1) of the Universal Declaration of Human Rights which holds
that ‘Everyone has duties to the community in which alone the free and full development of his
personality is possible’. The Constitutions of Japan, USSR and China have separate charters on
Rights.

It may be mentioned, however, that irrespective of the specific duties added by Article 51 A, the
‘Constitution shows an expectation of ‘responsible’ participation by the people. It inheres, for
example, in the promise which the peoplc of India’ make in the Preamble, to each other and to-
the nation. Thus, the pledge to constitute India into a ‘Sovereign, Socialist, Secular, Democratic
Republic’ involves ‘securing to all its citizens® justice, liberty, equality and fraternity. This in turn
is geared towards achieving the ‘dignity of the individual’ and ‘national integrity’.

'Most Fundamental Rights provided by the Constitution are an expression of this ‘solemn resolve’
of the people of India as declared in the Preamble. They include, therefore, a corresponding duty
so that the aims of equality, liberty, justice ‘etc. are secured in a manner that the dignity of the.
individual is not affronted and national integrity not compromised. The various rights to freedom
in the Constitution would, for example, involve corresponding duties whereby the exercise of this
right does not encroach on similar rights of others or endanger national security, public order, etc.
Also, the Directive Principles which aim at building a just society also give expression to the
promise which the people of India made to each other in the Preamble. Even before the insertion
of Article 51 A, therefore, the Supreme Court observed that it was ‘fallacy to think that under
our Constitution there are only rights and no duties. The provisions in Part IV enable the
Legislatures to impose various duties on the citizens. The mandate of our Constitution is to build-
"2 welfare society- and that object may be achieved to the extent that Directive Principles are
: unpiemcmcd by legislation® (Chandra Bhavan vs. State of Mysore, 1970, 5.C., 2042).

'? 5.2 Concept of Duty as a Part of Indian Political Tradition

‘I‘hc idea that duties and tights go mge.thcr and that one cannot expect to enjoy rights without
allowing oneself to be subject to obligations is part of the political tradition in India, where the
notion of dharma (duty). whether rajadharma of the king or a reciprocal dharma of the praja took
_precedence over the notion of adhikar (right). Gandhi, for example, asserted what he learned from
his ‘illiterate but wise mother’, that ‘all rights to be deserved and preserved come from duty well
done’. ‘Thus the very right to live accrues to us’, expressed Gandhi, ‘when we do the duty of
citizenship to the world. From this one fundamental statement, perhaps it is easy enough to define
duties of man and woman and correlate every right 1o some corresponding duty to be first
performed.’ (M.K. (.ranclhl ;“ Iw Hau_;rrr- 7 June 1948;.

7.5.3 Recent therature on the Importunce of Duties

A sirand. in a growing 'hm!y of liu:rau.ue on ‘citizenship and rights’ has also emphasised the
importance of duties in the aswnnce of rlght"i These writings stress that ‘active’ and ‘respon-
sible” panicipation in public life is required to usher in conditions of social justice, equahty and-."
human dignity. Responsible participation would manifest itself in diverse social situations viz.,
how citizens view or act in the midst of competing forms of national, regional, ethnic, or religious
identities;; their ability 1o work with others who are different from themselves; their desire to
participate in the political prozess to promote the public good and hold political authorities
accountable; their willingnessto show sclf-restraint and exercise personal responsibility. in their
economic demands and personal choices which affect their health and environment etc.
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7.5.4 Range and Type of Duties

The duties which are incorporated in the Indian Constitwion by the Forty Second Amendment
range from asking individuals to develop their personalities to seeking a meaningful role for the
nation in the world order. Some of these duties enjoining individuals to strive towards ‘excel-
lence’ and developing ‘scientific temper’ or safeguarding ‘public property’ appear generally to
instill sincerity and responsibility. A general slant is, however, towards imbibing a sense of
national commonality. It is thus a duty of every citizen of India to respect symbols of national:
unity like the national flag, the constitution and the National Anthem, and sources of common
heritage like the ‘national struggle for freedom’ and the tradition of ‘composite culture’. Citizens
are also expected to preserve the ‘sovereignty’ and ‘unity’ of the country not only by pledging
to ‘defend’ the country and offering ‘national service’ but also by spreading a feeling of ‘common
brotherhood’. ' ' '

Check Your Progress 4

1. ‘... all rights to be deserved and preserved come from duty well done’. How has the
notion of duties influenced the manner in which rights are understood?

...............................................................................................................
................................................................................................................
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................................................................................................................

7.6 ROADS TO A HUMAN EXISTENCE

'A number of factors viz., inadequacies within the Constitution, and social-economic inequalities
of caste, class, religion, gender efc, make a uniform application of human rights difficult. The
State may also fail to provide the resources for the realisation of human rights and alternatively,
it may, through its institutions become an aggressor and violator of rights. A number of scholars
feel that the sections on Fundamental Rights and Directive Principles are inadequate in protecting
human dignity.

7.6.1 Inadequacies of Fundamental Rights and Directive Principles

A.R Desai emphasises that not only are rights not reserved to the people, there is no preservation
of the Fundamental Rights already guaranteed to them. The Constitution itself provides the
procedure for their amendment and over-riding by the State. Further, the Directive Principles are
not addressed to the people. The people cannot, therefore, have the courts instruct the government
to provide for humane conditions of life. Again, asserts Desai, while there is no explicit system
of accountability for the State, the people are given some ‘fundamental duties’ which could be
used by governments to abridge peopie’s rights. Finally, the fact that cenain rights such as rights.
to work, shelter, education and medical amenities are not made ‘fundamental’ denies the poor the
essential conditions for a truly human existence. Large sections of ‘toiling’ masses i.e. the socially
and economically underprivileged, including women, arc forced thus to live in conditons in
which their human rights remain unrealised.

762 Preventive Detention and Violation of Fundamental Rights

Coupled with this are the extraordinary powers of policing which the State acquires under the
provision for preventive detention, ironically in Pant [II of the Constitution (Article 22).
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Preventive detention is intended as a ‘protective’ measure whereby the government can arrest a
person to prevent the commission of a crime, Experiences with preventive detention laws like
MISA, NSA, and TADA, have shown that frequently these laws are used to bypass normal legal
procedures and detain innocent persons, often political rivals, without trial, for long periods.

7.6.3 Violation of the Rights of the Poor and the Disadvantaged

The rights of the poor and the disadvantaged, including women, children, dalits, tribals and
minorities are frequently violated. Despite the existence of Commissions to look after the interests
of specific groups, viz., the Minorities Commission, the National Commission for Women, etc,
and the enaction of laws like the Prevention of Atrocities Act, 1989 to stop offences against dalits
and tribals, and Prevention of Immoral Traffic Act, the Sati Prevention Act, Dowry Prohibition
Act etc, crimes against dalits and women have not ceased. Similarly, despite the Bonded Labour
(Regulation and Abolition) Act, 1979 banning bonded labour, and various labour laws (Reguia-
tion of Industrial Disputes Act and the Trade Union Act), and provisions against child iabour, the
exploitation of these sections has .not abated.

7.6.4 Human Rights and People’s Struggles

This, however, does not mean that human rights is a static category. The history of human rights
as a system of equality against hierarchical and ascriptive inequalities has shown that rights are
substantiated by people’s struggles. Workers movements worldwide have contributed towards the
regulation of work hours, amelioration of work conditions and welfare measures for industrial
workers. Popular movements and struggles to redefine and enlarge the frontiers of human rights
have also occurred in India. The women’s movement, the dalit movement, the environmental
movement, the peasant movement etc have had important bearings on the definition of the nature
and substance of rights. The struggles by the people of Narmada valley against the building of
Sardar Sarovar Dam, for example, highlights the right of the people of the valley to protest
against their displacement and their refusal to give up their identity, history, culture and means
of livelihood.

7.6.5 Role played by an Activist Judiciary

Over the years a number of governmental institutions have also contributed towards the
broadening of the scope of citizens” rights. In recent years, the Supreme Court has positively
responded to the Social Action Litigations (SALs) and Public Interest Litigations (PILs) brought
by Non-Governmental Organisations (NGOs) or concerned individuais, adding new facets to
human rights. From the late 1970s, for instance, the Supreme Court reversed the existing legal
attitude towards prisoners to give them ‘ail rights enjoyed by free citizens except those which
explicitly taken away by the terins of their sentence’ (Charles Sobraj vs. Superintendent, Central
Jail, Tihar, AIR. 1978, SC. 1514). it has similarly passed orders prohibiting child labour, sexual
harassment of women and protzction of 2nvironment.

7.6.6 Role of the National Curﬁmission for Women

The National Commission for Wamen, set up in 1992, under a Parlismentary Act (The MNational

Commission for Women Act. 1990) has concerned Hself wiil: women’s rizhis under the

Constitution and issues of women’s socio-economic conditions. freath and vlolence against them
Over the years. the comission has taken up casus of vioienee torture and harassnent of women
including molestation, rape, dowry relatedd violence, custodiai rape and death, torture and

harassmenil within fannily, in the workplace, and issues of women's legal and political rights for

investigaticon and redemprion.
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7.6.7 National Human Rights Commission (NHRC)

The National Human Rights Commission is another institution established by an /.ct o
Parliament (The National Human Rights Act, 1993) to inquire into violations of people’s “ights
Institutions like the National Commission for Women and National Human Rights Com: -sion
when effectively used or pressurised by the people, could contribute towards supplementing
human rights.

Check Your Progress 5 i

‘1. How can human rights as enshrined in the Coastitution be made effective?

7.7 LET US SUM UP

The Constitution of India laid down an elaborate set of rights for the people of India. The idea
that there are certain basic rights essential for a human existence which inhere in the individual
are manifested in Part III of the Constitution on Fundamental Rights. This part assures (o the
people equality and freedom. The Directive Principles seek to make these rights substantive by
enjoining future governments to bring in conditions of social and economic justice. The
Fundamental Duties attempt to instill among individuals a sense of responsibility towards fellow
members of the community. It may, however, be noted that rights depend not only on sensitive
exercise by individuals, but alsc on the will of the government to enforce them. For several
‘people rights are not available owing to their circumstances of birth, class, gender etc. Frequently,
the State may itself become the aggressor and restrict the rights of people. Rights, however, are
not static and a long history of struggle has always accompanied their enhancement. '

7.8 KEYWORDS

Ascriptive hierarchies: refers to systems where conditions of birth would determine the
hierarchical organisation of people. Caste system is an example of ascriptive hierarchy. :

Citizens: Citizens are full and equal members of a political community living in a nation-state.

Ethnicity: Ethnicity is commoniy understood as a form of distinctive cultural identity encom-
passing values and traditions. It involves a sentiment of loyalty towards a population, cultural

group(s) or territorial area.

. Gender: Unlike sex which is indicative of biological difference, gender refers to social and
cultural distinction between men and women. According o faminists, gender discriminations take
place when biological differences become the basis for different. dependent and subservient social
roles and positions for women.

Prcambile (to the Constitutionj: A document setting cut the ideals, gims and objects which the
constitution makers intended to realise through the Corstitution.
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Race: A scientifically and politically controversial category, race refers to biological (genetic)
differences which supposedly distinguish one group of people from another. For long, race has
been used to explain cultural differences among people, and the attribution of civilisational
inferiority and backwardness to some and superiority to others.

Suffrage: The right to vote, or the exercising of that right.

7.9 SOME USEFUL BOOKS

D.D.Basu, Introduction to the Constitution of India, Wadhwa and Company, Nagpur, latest
edition.

A.R.Desai, ‘Empowering the Sovereign Citizens of India: Some Constitutional Obstacles’ in
Abha Avasthi ed. Social and Cultural Diversities, D.P. Mukerji in Memorium, Rawat Publica-
tions, Jaipur, 1997.

Subhash Kashyap, Citizens and the Constitution, Publications Division, Government of India,
Delhi, 1997. |

7.10 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1.  See Section 7.2. Your answer should make mention of the Preamble, the Fundamental

Rights and Directive Principles of State Policy.

Check Your Progress 2 _ , :
1.  See Section 7.3. Your answer should make special mention of relevant constitutional
provisions for Scheduled Castes and Tribes.

2. See Section 7.3 and especially, subsection 7.3.10,

. Check Your Progress 3

1. See Section 7.4.

Check Your Progress 4
I.  See Sertion 7.5 and especially, subsections 7.5.2 and 7.5.3.

Check Your Progress 5
1. See Section 7.6 and especially, subsections 7.6.4 - 7.6.7.
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8.6 Key Words
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8.8 Answers to Check Your Progress Exercises

8.0 OBJECTIVES

The main objectives of this unit are to familiarise you with:

o how human rights are being violated in everyday life,

@ the reasons for establishing special stagtory institutions for human rights protection

. ﬁie.pqwem, functions and the role of the National Commission for Womén and the National
Human Rights Commission, and

e the powers, functions and role of the National Commission for SCs and STs, the National
Commission for Minorities and the National Commission for Backward Classes.

8.1 INTRODUCTON

The last two units have given you a fairly good idea about the evolution of the concept of human
rights in India, especially in the context of the freedom struggle. You have leamt how this
-evolutlan has taken a concrete shape in the provisions of the Constitution. While the inclusion
ofa comprehenswc bill of rights in the Constitution is a remarkable ﬁevclopmcnt the human
rights situation in India does not match with the precepts / standards laid down. The situation
gives rise to a cause for concern.

8.2 HUMAN RIGHTS AND THE LAW

Under ‘Article 32 of the Constitution, the individual has the right to move the Supreme Court o
India for the enforcement of his / her rights. The apex court is. \rcstcd with w;dc consnmtmna
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powers in this regard. They include the power to issue directions, orders or writs for the
enforcement of human rights. Under Article 226 of the constitution, the state high courts too have
identical powers. Despite the right to constitutional remedies, all fundamental rights of all persons
are not enforced for various reasons; such as high court fees (besides that of a lawyer) and huge
backlog of pending cases. It should be mentioned that cases of gross violations of human rights
do not -end by mere incorporation of human rights provisions or the right to constitutional
remedies in the Censtitution or by enacting laws for their enforcement. The constitutional rights
can be guaranteed only through special administrative or institutional measures. Rights can be
enforced by the force of law. 'General training and education about the significancecof human
rights to law-enforcing agencies like the police and para-military personnel, also helps in
improving human rights situation.

8.3 SPECIAL INSTITUTIONS TO PROTECT HUMAN RIGHTS

During the last five decades, the Indian government has set up several special institutions under
different acts of parliament to give effect to the constitutional provisions of human rights of all
persons, including those of the disadvantaged-and weaker sections of the society. Let us look at
the powers, functions and working of these institutions.

8.3.1 The National Human Rights Commission (NHRC)

Due to constant international criticism of human rights record in the country, specially in the
terrorism or insurgency affected areas, the Indian Government established an NHRC, initially on
12 October, 1993, under the Protection of the Human Rights Ordinance of 28 September, 1993.
The parliament subsequently passed an Act to replace the ordinance. The NHRC has more
members, and broader powers compared to other commissions in the field of human rights. It has
eight members a chairperson (a former chief justice of India), a present or former judge of the
supreme court, a present or former chief justice of a high court, two members from among
persons knowledgeable in the area of human rights, and the chairpersons of the NCW, National
Commission for SCs and STs, and the NCM. Appointment of the chairperson and other members
(except the last three) is made through a process of consultation encompassing even the leaders
of opposition of both the Houses of Parliament. Another significant feature is that the NHRC
chairperson and the first four categories of members are appointed for a period of five years.

(a) Powers and Functions

NHRC has been assigned broad powers and functions.
It can inquire, on its own or on a petition presented to it by a vicum or any person on his behalf,
into complaints of :

1) Violation or abetement of human rights; or

ii)  Negligence, in the prevention of such violation, by a public servant

° [t may intervene in any proceeding involving any allegation of violation of human rights
pending before a court with the approval of such court,

L] It may visit, under intimation to a state government, any jail or any other institution under
the control of the state government concerned, where persons are detained or lodged for
purposes of treatment, reformation or protection, to study the living conditions of the
inmates and make recommendations thereon, .

° It may review the safe guards provided by or under the Constitution or any law for the time
being in force for the protection of human rights and recommend measures for their
".ftectwa implementation.
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. It may review the factors, including acts of terrorism that inhibit the enjoyment ot human
rights and recommend appropriate remedial measures.

e It may study treaties and other international instruments on human rights and make
recommendations for their effective implementation.

e It' may undertake and promote research in the field of human rights; spread human rights
literacy among various sections of society and promote awareness of the safeguards
available for the protection of these rights through publications, the media, seminars and
other available means.

e It may encourage the efforts of non-governmental organizations and institutions working in
the field of human rights. It may also undertake such other functions as it may consider
necessary for the promotion of human rights.

(b) The Functioning / Role of NHRC

During the years 1993-98, the NHRC has made great progress in effectivé!y enforcing human
rights. It has had many accomplishments and made many significant recommendations for
changes in the laws as well as the Protection of Human Rights Act, 1993. Let us look at them

briefly.

Within a month of its inception on 1 November, 1993, the NHRC, on its own, took cognisance
of newspaper reports of the killing of as many as 43 civilians in and around Bijbehara (near
Srinagar) in Jammu and Kashmir (J&K) firing by the para-military force, the Border Security
Force (BSF). It happened a few weeks earlier during siege of the sacred shrine of Hazratbal in
Srinagar by the militants. These militants aimed at inflaming the religious passions of the people.
In the resultant tension, the BSF had apparently ran berserk. After examining the findings of a
magisterial inquiry by the state government and the Staff Court of Enquiry set up by the BSF,
the Commission asked the government to launch prosecution against 14 BSF personnel against
whom disciplinary proceedings had been launched. The government accepted the NHRC recom-
mendations and took action against the offending personnel, including a few officers.

The J&K Government paid ex-gratia compensation to each of the dependants of the 31 killed in
the firing. Compensation was also paid to 44 injured persons. In this regard, the Commission
organised training courses for BSF in Human Rights and Humanitarian Law with participation of
‘the International Committee of the Red Cross.

it was due to the constant campaigning by the NHRC against the Terrorist and Disruptive
Activities (Prevention) Act {TADA) that the government decided not to revive it when its term
expired in May 1995. It may be recalled that TADA, which was in force for ten years, was meant
to deal with the insurgency situation in Punjab and J&K and was to be a temporary measure. But
unfortunately it was invoked, rather misused, by most of the states, even by those which were not
affected by terrorism. There are still hundreds of TADA cases pending in the courts and the

NHRC is pursuing its campaign for their early disposal.

Custodia! violence and death is another area which has caught the attention of the NHRC. The
huge increase in the number of cases / complaints considered by it, from 276 in 1994-95 to 11,153
in 1995-96, only showed the awareness among the people of the human rights situation in the
country and the willingness of the victims to approach the NHRC for relief. As many as 444
custodial deaths were examined by the NHRC during 1995-96, besides 39 cases of disappearance
of parsons arrested by the police. Quite a few fatalities, 308, were of persons in judicial cusiody.
Other palice ‘excesses’ probed by the NHRC included torture of the suspects during investigation
to extract confessions.
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‘Due to persistent goading by the NHRC, in October 1997, the government acceded to the UN
Convention against Torture and other Forms of Cruel, Inhuman and Degrading Treatment of
Punishment (though it is yet to be ratified).

Although the Commission has a statutory bar not to inquire into cases of incidents of violations
of human rights that occurred more than a year ago, its inquiry of mass cremations of more than
2,000 bodies of persons killed by the Punjab police during 1991-93 in fake encounters is worth
recording. When the matter was under investigation by the NHRC, the union government in fact,
questioned its jurisdiction in view of the one-year time limit set by the Protection of Human
Rights Act. When the commission rejected the objection, the government had got the inquiry
stayed to enable it to appeal to the Supreme Court.. The apex court subsequently ruled that the
Commission had jurisdiction not only to deal with the matter, but also added that “any
compensation awarded by the Commission (to the dependants of the victims) shall be binding and
payable”

Check Your Progress 1

1.  List some of the major powers and functions of the NHRC.
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2.  Identify three major accomplishments of the NHRC.

8.3.2 The National Commission for Women (NCW)

The NCW was constituted on 31 January, 1992 in pursuance of the National Commission for
Women Act, 1990. It consists of a chairperson and five other members and holds office for three
years. It performs multifarious functions.

(a)  Functions of NCW

It may investigate and examine all matters relating to the safeguards provided for women under
the Constitution and other laws. It does present to the central government, annually and at such
other times as the Commission may deem fit, reports upon the working of these safeguards. It
makes, in such reports, recommendations for the effective implementation of the safeguards for
improving the conditions of women by the union or any state. It reviews, from time to time, the
existing provisions of the Constitution and other laws affecting women and recommends
legislative measures to meet any lacunae, inadequacies or shortcomings in such legislations. It
takes up the cases of violations of the provisions of the Constitution and of other laws relating
to women with the appropriate authorities. It looks into complaints and takes notice of matters
relating to—-

i) deprivation of womew's rights;

ii)  non-implementation of laws enacted to provide protection to women and also to achieve the
objective of equality and development: and
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iii) non-compliance of policy decisions, guidelines or instructions aimed at mitigating hard-
ships and ensuring welfare and providing relief to women.

NCW takes up the issues arising out of such matters with appropriate authorities. It calls for
special studies or investigations into specific problems or situations arising out of discrimination
and atrocities so as to recommend strategies for their removal. It undertakes promotional and
educational research so as to suggest ways of ensuring due representation of women in all spheres
and identify factors responsible for impeding their'advancement, such as lack of access to housing
and basic services, inadequate support services and technologies for reducing drudgery and
occupational health hazards and for increasing their productivity. It participates in and advises on
the planning process of socio-economic development of women. It evaluates the progress of the
development of women under the union and any state. It inspects or gets inspected a jail, remand
home, women’s institution or other places of custody, where women are kept as prisoners or
otherwise, and takes up with the concerned authorities remedial actions, if found necessary. It
funds litigation involving issues affecting a large body of women. It makes periodical reports to
the government on any matter pertaining to women and in particular, various difficulties under

which women toil.
(b) First Seven Years of NCW'’s Functioning

During the first seven years (1992-98) of its existence, the NCW has been actively striving to
achieve equity, equality and justice. It has been pursuing gender justice through intervention in
cases of violation of equality laws, denial of opportunities and deprivation of women's rights. It
arranges counselling and assistance to women victims of atrocities and women in distress all over

the country.

In order to deal with various complaints and cases that are brought to the commission from time
to time, it has established a Counselling and Pre-Litigation Cell. During the said period about
3000 cases have been dealt with. successfully. These complaints generally relate to cases
pertaining to dowry harassment/ atrocity, torture/cruelty, rape, bigamy, gender discrimination,
right to property, harassment at workplace, maintenance and divorce petitions.

It has launched specific initiatives to amend laws inadequate to women's interests in different
areas such as dowry, rape, custody, property rights, marriage, divorce, maintenance, etc. It
organises its endeavours through NGOs, Parivarik Mahila Lok Adalats and Legal Awareness
Campaigns. It has a special mandate to solve the problems of the girl child, prostitutes, widows
and women in custody as also to counter obscenity in the media. Transfer of technology to rural

women is another of its thrust areas.

The NCW is also concerned with political issues relating to women. It supported the nation-wide
campaign for political empowerment of women through representation in all legislative and
decision-making bodies from grassroots level (panchayat) to the parliament. In this regard, it
organised Panchayat Level Legal Literacy and Awareness Programmes to educate grassroots
women in Panchayati Raj. Also, it sponsored research studies to examine the impact of women

in panchayats and their problems.

On economic issues, its activities include, among others, conducting study.-on employment of
women, employment equality and impact of economic reforms. The Commission also probes
employment opportunities for women in export-oriented indusiries and unorganised sectors. It
strives to generate employment for slum women. Its concerns include assisting in organising
vocational training and starting Gramnin Banks to pmwde credit to women to make them

economically self-reliant.
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8.3.3 The National Commission for Scheduled Castes (SCs) and Scheduled Tribes
(STs)

Though the Constitution establishes right to equality and prohibits discrimination based on caste,
race, religion, sex or birth besides outlawing the age-old practice of untouchability, the ex-
untouchables/ SCs/ Dalits have not been fully integrated into the social mainstream. Their rights
are being violated every day. To bring social equality / justice, constitutional and administrative
safeguards were provided. through the preferential policies commonly known as ‘Reservation
Policy’ (in jobs, educational places and legislatures). The parliament passed three acts with a view
to effectively enforce Article 17 of the Constitution, which abolishes untouchability. These acts
are the Untouchability (Offences) Act of 1955, as amended by the Protection of Civil Rights Act,
1976, and the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989. These
Acts prescribe penalty for offences / atrocities against dalits.

In 1950, a special officer designated as the Commissioner for SCs and STs was appointed under
Article 338 of the Constitution to investigate all matters relating to the safeguards provided for
these disadvantaged and weaker sections of the society. Subsequently, it was felt that, instead of
a single special officer, a high-level five-member commission would be a more effective
arrangement. Accordingly, in 1990, the National Commission for SCs and STs was constituted
for the protection, welfare, socio-economic development and advancement of the SCs and STs

and to evaluate the working of such safeguards. It is empowered fo inquire into specific

complaints of deprivation of rights of these people. It presents to the President of India annual
reports upon the working of these safeguards and makes recommendations for undertaking
measures necessary for the effective implementation of the safeguards.

Check Your Progress 2

1.

What are the concrete measures initiated by the NCW?

.................................................................................................................
------------------------------------------------------------------------------------------------------------------
.................................................................................................................
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8.3.4 The National Commission For Minorities (NCM)

With a view to ensuring effective enforcement of the implementation of constitutional provisions
relating to minorities, a National Commission for Minorities was created in 1978, which was
given statutory status in 1992, According to the government notification, these minorities include
the Muslims, Christians, Sikhs, Buddhists and Zoroastrians (Parsis). Presently, the NCM consists
of a chairperson, a vice-chairperson and five members—belonging mostly to the minority
communities. The chairperson and members hold office for three years. The commission
performs, among others, the following functions:

. evaluate the progress of the development of minorities under the union and statcs;
e  monitor the working of the safeguards provided in the Constitution and in laws enacted by
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the parliament and the state legislatures;

L make recommendations for the effective implementation of safeguards for the protection of
the interests of minorities by the certral government or the state governments;

] look into specific complaints regarding deprivation of rights and safeguards of the
minorities and take up such matters with the appropriate authorities;

& studies to be undertaken into problems arising out of any discrimination against minorities
and recommend measures for their removal,;

. conduct studies, research and analysis on the issues relating to socio-economic and
educational development of minorities;

® suggest appropriate measures in respect of any minority to be undertaken by the central
government or the state government; and

) make periodical or special reports to the central government on any matter pertaining to
minorities and in particular, difficulties confronted by them.

8.3.5 The National Commission for Backward Classes (NCBC)

The NCBC was created under The National Commission for Backward Classes Act, 1993, 1ms
commission was established upon the implementation of the Mandal Commission recommenda-
tions reserving 27% of jobs in central services to the persons belonging to other backward classes
(OBCs). According to the 1993 Act, ‘Backward Classes’ means such backward classes of citizens
other than the SCs and the STs as may be specified by the central government in the lists drawn

from time to time.

The NCBC consists of a chairperson (a sitting or former judge of the supreme court or of a high
court) a social scientist and two persons having special knowledge in matters relating to BCs and
a member-secretary who is, or has been, a secretary-level civil servant with the union govern-
ment. These members hold office for a term of three years.

The Commission’s main function includes the examination of requests for inclusion of any class
of citizens as a backward class in the lists and hear complaints of over-inclusion or under-
inclusion of any backward class in such lists prepared by the central government and tender -
advice on the matter. Such advice of the Commission is ordinarily binding upon the government.
The central government is mandated to revise these lists at the interval of every ten years with
a view to excluding or including new backward classes. While undertaking such revisions, the

government shall consult the Commission.

8.4 INTERNATIONAL AND REGIONAL MACHINERY

India has ratified international human rights instruments, such as the International Covenant on
Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural
Rights, the Convention on the Elimination of All Forms of Discrimination Against Women, and
the Convention Against Torture in 1979, 1992 and 1997 respectively. The Indian Government is
required to submit periodically reports to the treaty monitoring bodies under these UN Covenants
/ Conventions.

8.4.1 Human Rights Committee (HRC) on India’s Reports
Under Article 40 of the [CCPR, the ratifying states of the covenant are obliged to submit periodic

reports to the HRC. These reports are expected to describe measures adopted to give effect to the
rights recognised in the covenant and on the progress made in the enjoyment of these rights.
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So far India has submitted three reports under ICCPR, though it has been a regular defaulter in
submitting them on time. It submitted its first report in 1983, The second and the third reports
were submitted in 1989 and 1995. India’s third report was considered by the HRC in July 1997.
The committee’s comments and observations on the third report indicate that the human rights
situation is far from satisfactory in India.

The Committee noted with concern the continued severe social discrimination against SCs, STs,
OBCs and ethnic and national minorities. It regretted the de-facto perpetuation of the caste system
entrenching social differences. In this regard, the Committee recommended measures to be
adopted including education programmes to combat all forms of discrimination against these
vulnerable groups. '

Discussing the status of women in India, the committee noted: (i) under-representation of women
in public life, and (ii) religion-based personal laws violating rights of women to equality. It
recommended enactment of personal laws fully compatible with the covenant. Given the human
rights norms of cultural pluralism, reforming community based personal laws is imperative to
ensure gender justice.

The Committee expressed its continued concern at the reliance on special powers under laws like
the Armed Forces (Special Powers) Act, the Public Safety Act and the National Security Act in
disturbed areas. It also showed concern at the severe human rights violations by the secumy
forces acting under these laws as well as by the paramilitary and insurgent groups.

The Committee recommended removal of restrictions on the NHRC from investigating direct
complaints against the armed forces and the limitation of one-year period within which com-
plaints must be lodged. It also recommended encouragmg all states to establish Human Rights
Commissions.

Concern was expressed at allegations that security forces do not always respect the rule of law
in general, and particularly in the context of custodial deaths, rape and torture. Among the
recommendations were mandatory judicial inquiry into cases of disappearance, death or rape in
police custody and *“training and education in the field of human rights to law-enforcement
officers, custodial officers, members of security and armed forces, as well as judges and lawyers”.

The committee noted with concern the continued detention of 1600 people under the provision
of the lapsed TADA.

In the cont:luding paré, India’s attention was drawn to the requirement, according to rules, that
the “next periodic report, due on 31 December 2001, should contain material which responds to
all these concluding observations™. The Committee further requested that “these concluding
observations be widely disseminated among the public at large in all parts of India”.

8.4.2 How to Promote Human Rights

In the absence of a regional machinery and not so effective international bodies, especially the
UN Human Rights Committee, the responsibility of national institutions becomes all the more
important for protecting human rights of their citizens. Moreover, the regional and international
mechanisms merely stimulate the national governments, as the primary responsibility of imple-
menting human rights provisions lies with the states concemed as per the international conven-
tions. The international / regional efforts supplement the national endeavours through dialogue,
discourses, networking. education and exchange of 'information etc.
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All reports of the national and international bodies should be pmcéd in the country’s legislatures
and properly discussed.

| Check Your Progress 3 |

! I

] Discuss the Human Rights Committee recommendations on India’s human rights situation.

................................................................................................................
................................................................................................................
.................................................................................................................

------------------------------------------------------------------------------------------------------------------

8.5 LET US SUM UP

In this unit, you have read about the various mechanisms for the protection of human rights ip
our country. You have also learnt about such mechanisms existing at the regional and interna
tional levels. After going through this unit, you should be in a position to explain the role, power
and functions of certain special institutions that are there in India for protecting human rights. For
instance, the National Human Rights Commission (NHRC), the National Commission for Women
(NCW), the National Commission for Scheduled Castes and Tribes etc. This unit is designed to
help you develop an awareness about protection of your basic rights granted by the country’s
Constitution and guaranteed under international human rights instant of which India is a
signatory to.

8.6 KEY WORDS

Bigamy: The act of going through a marriage ceremony with a person when one is already
lawfully married to another person

Equity: A set of legal principles designed to provide more satisfactory justice when an adequate
remedy was not available under law

Litigation: The taking of legal action by a litigant. The field of law that is concerned with all
contentious mariers

Statute: A law enacted by a parliament or legislative body

Writ: A written command of the state, usually issued by a court, to an official or other person

8.7 SOME USEFUL BOOKS

India and Human Rights (New Delhi: Lok Sabha Secretariat, 1998).

K.P. Saksenz ‘ed.), fuwman Rights: Fiftv Years of India’s Independence (New Delhi : Gyan
Publishing House, 1999},

Human Riviis in ladia — The Updated Amaesty International Repori iNew Dethin Vistaar
Publications. 1993}

Annual Reports of NHRC, NCW, NCSC & STs.
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8.8 _#‘NSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
8 See subsection 8.3.1 (A).
2. Seea subsection 8.3.2 (B)

Check Your Progress 2
I See subsection 8.3.2.

2 See subsection 8.3.3.

Check Your Progress 3
1. See subsection 8.4.1
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UNIT 12 HUMAN RIGHTS AND THE STATE

12.0 Objectives
12.1 Introduction
12.2 Anccdote

12.2.1 Inferences from the anecdote

12.3 Fundamental Rights and Directive Principles of the Indian Constitution
i2.4 Violation of Individual Rights: Acts of thc Executive

12.4.1 Encounters and custodial deaths, torture
12.5 Democratic Rights
12.6 - Judicial Activism and Violation of Rights
12.7 Understanding Human Rights in a Wider Perspective
12.8 Let Us Sum Up
129 Key Words
12.10 Answers to Check Your Progress Exercises

12.0  OBJECTIVES

We have been studying that protection of human rights is one of the prime duties of a liberal
welfare state. Besides knowing in what ways the State can protect the rights, we have also
observed instances of violation of human rights by the agencies of the State.

In this Unit, we will most importantly be:

e analyzing a recent real episode of human rights violation in Delhi.

e looking at ways which give the rule of law power over the executive.
After reading this unit you would be able to:

e know how the State violates individual’s human rights

® recognize the expanding interpretation of Human Rights

12.1 INTRODUCTION

Human Rights constitute the foundation for men and women to lead a civilized lifeberal
democracies all over the would have guarantecd a variety of rights so that their citizens lead a
healthy life. In India, demand for fundamental rights had been voiced during the, nationalist
struggle itself. So, after 1947, the Constituent Assembly took upon itself the responsibility of
framing chapters on Fundamental Rights and made it a pivotal point for the life of its citizens.
It was accorded so much importance that all other provisions and activities came to be either
directly or indirectly influenced by it. However, over the years, the succeeding governments both
at the Centres and in the States began to curtail the citizens’ freedoms became throug:
legislations. Many of such acts became harmful to the very personhood of individuals. We will
study in this unit how individual freedoms become abridged. We will also be looking at which
agencies curtail the human freedom and civil rights. At the same time; we come to know about
gradually expanding meaning and interpretation of Human Rights,
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12.2 ANECDOTE

Ramzan lived and died in the jhuggis of New Seemapuri in Delhi. He was a rag picker who hailed
from Bangladesh and came here as a refugee - maybe ¢ven an illegal immigrant. Ramzan did not
only have to fill his own stomach, he had to support his family back home. On top of that fact
his very citizenship was in doubt, he was also a resident of what is officially designated as an
unauthorized scttlement - a jhuggi jhonpri (hutment) cluster. Caught gambling onc day, he was
picked up by the police and died in custody. The Sub-Divisional Magistrate’s inquiry established
it as & casc of accidential duaili. Despite public protest, there was no mvestigation ordered into
Ramzan’s death in March 1992. [Capital Crimes: Deaths in Police Custody, Delhi 1980-1997,
People's Union for Democratic Rights (PUDR) Delhi, March 1998]

12.2.1 Inferences from the Anecdote

There are a number of strands in this little story that will‘help us to understand the overpowering
role of the machine called State in the violation of rights. Human rights, or rights in general, are
in classical liberal political theory, attributes of the human individual. They are considered to be
therefore, an inalienable part of the individual’s person. Protecting these rights as the guarantor
and executor, is the statg. It is the state and the law that is supposcd to ensure that the'right of
every person is protected from violation by others or by the state itself.

And yet, we see here a series of violations - all committed by the long arm of the state:

L. An individual who is probably a rcfugee of the Bangladesh war and came to live in this country
for safety and livelihood, and whose stay here was sanctioned as a consequence of a formal
understanding between the two governments, suddenly becomes “an illegal immigrant”. There is
no proof required. There can be no proof - if at all the person held a piece of identification paper
at any time in the past it was probably nibbled away by mice or washed away or lost in the jhuggi
- who knows! In the days when this drama was enacted there was a big campaign ongoing to turn
the refugees into “infiltrators”, This drama was already acquiring a different form - that of
common sense. In this “common sense”, a combination of being Bengali (not necessarily
Bangladeshi!) and Muslim readily makes one into an infiltrator. (Today that common sense is in
place and the tate of the Ramzan’s is miuch more seriously threatened today than it ever was.)

2. The individual concerned was picked up for a petty offence - and it is not even clear why
gambling is an offence when it involves petty sums whereas it becomes a respectable profession
while dealing in crores in the financial markets. For this offence, the individual was beaten to
death. The state - the guarantor of his rights - itself turned to be the enemy of his very person.
Was it because Ramzan was a non-citizen, an illegal “infiltrator”, who had to be deprived of his
life - or that his death simply did not matter as a conscquence? Would the state and its personnel
have been any bit more respectful of Ramzan’s right to life, had he been a bona fide citizen?
Considering the record, the number and the ways in which the apparatus of the state deprives
individuals of their lives - this is not a guesswork that can be sustained. Human rights groups in
Andhra Pradesh, for instance, have recorded nearly 900 killings by police encounters during,1 990
and 1996. ( In Search of Democratic Space, Committee of Concerned Citizens, Hyderabad,
August 1998.) We shall see below the reality of the phenomenon of “encounters” as exposed by
the Tarkunde Commission many years ago. The fact is that it really does not differentiate between
its citizen and non-citizen victims beyond a point.

3. Ramzan could well have been Ram Chander, but as long as he was a jhuggi dweller this is an
aspect that does not matter. The jhuggi jhonpri is an “unauthorized” settlement - beyond and
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outside the law and hence punishable. We shall also see below how the question of human rights
~denial to the residents of urban slums and squatter settlements happens in a more generalized
form.

123 FUNDAMENTAL RIGHTS AND DIRECTIVE PRINCIPLES
OF THE INDIAN CONSTITUTION

There are seven freedoms provided as fundamental rights in the Indian Constitution that form the
basis of all human rights available to the Indian citizen. They are encoded in Articles 14 to 22
as you would have already seen in the earlier block. You may also have read in the earlier block
that there are, apart from these, certain other rights like those against exploitation, of freedom of
religion and belief, of cultural and education that are available to individual citizens and groups
of citizens. There are also the Directive Principles of State Policy whose provisions are, of course,
non-justiciable (that which can not be challenged in a court of law.) However, even the justiciable
fundamental rights enshrined in it can be abridged and contravened in a number of ways - legal
and illegal. We shall see some of the ways in which these happen.

Check Your Progress 1

1. When was the Bangladesh Liberation war fought?

.................................................................................................................
.................................................................................................................
.................................................................................................................

................................................................................................................

..............................................................................................................
..............................................................................................................
..............................................................................................................

---------------------------------------------------------------------------------------------------------------

3 Aic the Dircctive Principles of State Policy justiciable?

12.4 VIOLATION OF INDIVIDUAL RIGHTS: ACTS OF THE
EXECUTIVE

The Constitution itself gives the Executive and the Legislature enough opportunities to limit
suspend and annul them in spite of the existence of Fundamental Rights. Rule by ordinances can
be carried on by extending these term after term. Emergency can be imposed either under the
pretext of external threat or of internal disorder.

One of the major ways in which rights of individuals may be annulled is through the provision
of Preventive Detention. According to the State of Human Rights in India, 1996 (Legal
Resources for Social Action, Chengalpattu, undated), about forty preventive detention laws exist
in the statute books in India. The firsc of these was The Preventive Detention Act, 1950, witich
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was in force till 1969. The Armed Forces (Special Powers) Act 1958 he~ been used extensively
in the seven states of the North-East. The Maintenance of Internal Security Act, 1971 was in forcc
till 1978 and was used extensively against the political opponents of the then cxisting regime.
Laws like the Defence of India Act were enacted after the promulgation of internal Emergency
in June 1975. The Jammu and Kashmir Public Sajety Act came into force in 1978, the Assam
Preventive Detention Act and the National Security ..ct, 1980 were both instituted in 1980 and
the latter still continues to exist in the statute book. The Armed Forces (Punjab and Chandigarh)
Special Powers Act and the Punjab Disturbed Areas Act were passed in 1983, foliowed by the
Terrorist and Affected Areas (Special Courts) Act, 1984. A full decade after the Emergency,
probably the mos: notorious of them all - the TADA or the Terrorist and Disruptive Acrivities
(Prevention) Act, 1985 came into force, The last mentioned law crecated new procedures, ncw
hierarchics, new restrictions on the life and liberties of the people, according to the Report. An
individual can be kept under detention for two years and this period can be indefinitely extended ;
on the same grounds, any number cf times. Tt shifted the onus of proof on to the accused
completely upturning the fundamental norms of justice. Ordinary courts were barred to individu-
als arrested under the Act. The Jammu and Kashmir Disturbed Areas Act, 1990 also vests the
armed forccs with huge arbitrary powers to arrest and abrogate the civil liberties of individuals.

It may in fact, be useful to remember that in the years since it came into force, over 400 writ
petitions, special leave petitions and appeals challenging the constitutionality of the TADA were
filed in the Supreme Court. The National Commission on Human Rights also actively campaigned
for the repeal of this law. The appeals were finally hcard by a constitution bench of the SC in
February/ March 1994 after what has been termed as “ninc years of icgislated violcnec"(Striking
Terror- The Tamil Nadu Prevention of Terrorist Activities Bill and Its Implications, PUDR, Delhi,
July 1998) and three judgements were delivered - the majority Judgemcnts ty three judges and
two minority ones. The main judgement noted that the business of notifying entire states as
‘terrorist-affected’ areas and of never denotifying was wrong and could only be done on the
recommendations of a review committee. It also noted that the definition of ‘abetment’ was too
wide and could include anyone who had no knowledge that s/h¢ was assisting terrorists. A later
judgement also ruled that the cntitlement to bail was an ‘indefeasible and absolute right” of an
accused if the chargesheet was not filed within 180 days of arrest. These aspects of the Judgcment
of the highest court of the land will give you an indication of how iic preventive dedcittion
provisions arc used or misused. How without filing of charge sheets, the accused arc kept in
detention, refused bail and how definitions of ‘abetment’ are so wide there may actually be more
people hehmd bars who may have nothing to do with terrorist activitics. If arcas are notified
arbitrarily and without any compulsion to denotify within a specific period, the arca of operation
of such a law can be extended at will. The latest in the series of such preventive detention laws
is The Tamil Nadu Prevention of Terrorist Activities Bill (POTA) that actually flouts all the
recommendations of the above-mentioned TADA judgement. In fact, the same TADA judgement
states that ‘terrorism’ only falls in the ambit of ‘Defence of India’ and therefore is the sole
jurisdiction of Parliament. Yet, the POTA is introduced by a state government which is legally
not competent to do so. An indication of the arbitrariness of the preventive detention laws can
be had from the fact that in ninc years, of the 76,166 persons arrested only 843, that is 1.11
percent could be convicted. Let us bear in mind that in these convictions, ‘confessions” madc to
police officers were also considercd as evidence - a matter on which subsequently the Constitu-
tion Bench of the SC was divided 3:2. Despite this, no evidence could be brought against over
38,000 who were either discharged or acquitted.

12.4.1 Encounters and Custodial Deaths, Torture

We have referred to ‘encounters’ above in connection with the 900 killings in AP in the first six
years of the 1990s. It was during the Janata Government’s rule in April 1977, that a commission
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headed by Justice V.M. Tarkunde was set up by Jaya Prakash Narayan as the head of the Citizens
for Democracy, to inquire into over a hundred such cases reported in which naxalite activists were
killed during the Emergency. In the course of its painstaking investigations, the Tarkunde
Commission reached the conclusion that the ‘encounters’ were stage-managed and that all of them

were cold blooded murders. It was actually discovered that the ‘police themselves picked up

political activists, took them to the jungles, tied them to the trees and shot them dead and then”
issue statements that they had to onen fire in self-defense. The dead bodies were cremated or

buried and never handed over to the relatives.(P. A. Sebastian, “The Shifting Modalities of
Struggle - The Setting up of the Human Rights Tribunal” in S. Kothari and H. Sethi (ed.)

Rethinking Human Rights, New Horizons Press, New York and Lokayan, New Declhi 1989). In

the two reports submitted by the commission, it was made clear that while the victims were killed

in cold blood, in none of the cases did the state administration hold an inquest as stipulated under

Section 174 of the Criminal Procedurc Code. This was pretty much the patterp of political killings

in the urban setting of West Bengal in the period after 1969 especially after 1972, and the art was

perfected later by he AP police. After 1980, this practice has been widely used in Tamil Nadu

also. It was in the aftermath of a bomb explosion in August 1980 near Tirupattur of North Arcot

district. “In the thirteen months that followed,18 young men joined the ranks of liquidated

‘extremists’. Half of them were dalits, the rest of them belonged to the most backward castes. All

of them came from peasant and artisan stock. Thirteen of them were killed in ‘encounters’...; one

succumbed to brutal attack of the police; another was tortured to death in broad daylight; one was

pushed down from a running vehicle and two persons ‘disappeared” from police custody.”(K.

Manoharan, “Encounter Deaths in Tamil Nadu” in A.R. Desai ed. Fiolation of Democratic Rights

in India, Popular Prakashan, Bombay 1986).

Already in the above descriptions you can see the lurking phenomena of custodial deaths and
Torture. The very act of being lodged in jail is one of a series of deprivations of various human
rights - of fundamental rights guaranteed by the Constitution. Prisoners do not lose their human/
fundamental rights simply because they are held in incarceration as their “rights are inherent in
them and inalienable”. “Human rights are to be associated with life not with liberty.”(LRSA
report) This is the profound meaning of the philosophy of human rights. The Supreme Court of
India in the Charles Shobraj vs. Tihar has affirmed that prisoners have all the rights of any free
citizen except to the extent that the situation of incarceration truncates his ability to enjoy them
to the fullest. Apart from the various international conventions against torture and regarding the
treatment of prisoners, there are rights enshrined in Part I1I of the Constitution, the Prisoners Act,
1894 and the Jail Manual. Apart from solitary confinement, fettering, keeping prisoners hungry,
abusing women prisoners and such like, there are extreme cases of perversity. In one shocking
incident that came before the Delhi High Court, a jail superintendent had engraved his name with
red hot iron on the body of a prisoner when the latter refused to pay a bribe. So the ‘institution’
of torture is not meant for the political opponents of the regime alone but exists at a more
quotidian and generalized level. Many of the deaths which take place as a result of such torture
and third degrec methods, occur after the victims are released because the police knows that after
the merciless beatings it is hazardous to keep them in lock-up, that they can die any moment. In
some investigations conducted in the post-Emergency period, it was discovered how torture has
actually been institutionalized, especially in Punjab and Haryana in the form of the Central
Interrogation Agencies (CIA) - who true to their name specialized in interrogation and not
investigation.(Sudip Mazumdar, “Dcaths In Police Custody” in A.R. Desai, Op.Cit.) Since many
of those are simply picked up and the arrests were not even on record, when the victim died, the
CIA simply denied having seen him/her. Nor, therefore, is torture something that exists only in
the stories of the nazi concentration camps or of Stalinist labour camps. Normal democratic
societies like India have as much claim to it as anybody elsc:
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It may also be interesting to note that the overwhelming majority of prison inngates .are under
trials - the figure sometimes going upto as high as 90 percent, but on the average remaining
near 60 to 70 percent. It has been estimated that although most of them are there for petty
offences, they are lodged in jails as under trials for periods longer than would be their
maximum punishment under the law for that particular crime. In the case -of 30 under trials
wha were held in Bombay jailc far ‘over 7 years, the legal punishment for their offences were
far less. This incident came to light in October 1995 and the High Court ordered their release
following the publication of an article in the press. Many of them are in jails because, says
the LRSA report, they could not purclase their freedom with bail - the procedure for which
is highly unsatisfactory and suffers from a property-oriented approach. Overcrowding in these
jails is the norm and the conditions are therefore unhygienic and simply unlivable. The
Mulla Committee, headed by former justice A.N. Mulla appointed in 1980, noted in its
reports submitted in 1983, that the majority of the people lodged in jails were people belong-
ing to the underprivileged sections - and mainly from rural and agricultural backgrounds.

Even as India ratified the international convention against torture in June 1997, after dithering
for 13 years, the number of custodial deaths countrywide rose sharply. According to the
Home Ministry figures, as compared to 444 deaths in 1995-96, there were 889 deaths in
1996-97 government (these figurés include those in judicial custody). Of these 889, 700
hundred deaths occurred in judicial custody alone. The PUDR has documented 93 cases of
custodial deaths between 1980 and 1997, in the capital city itself. In the case of women, the
abuses often take the form of custodial rape. There have been a number of cases that have
come to light in recent years and some of them such as the notorious. Rameeza Bee and
Mathura rape cases which eventually became landmark events in the growth of the women’s
movement in the country. These were issues that provided 2 crucial mobilizational impetus,
along with questions of dowry deaths, in the early 1980s, for the cmergence of a strong and
politically vigorous women’s movement.

In the cases of such deaths/torture/rape, we get a glimpse of a dimension of Ramzan’s story.
Most of them live precarious lives a» wigrants struggling for adequate livelihood. Any at-
tempt to find a livelihood, or create one, says the report, involves the violation of one rule or
another - and failure to do so pushes some of ther in to the world of petty crimes. In the
teri cases of custodial rape investigated by the PUDR between 1989 and 1994, too, we can
see the same socio-economic profile of the victims - wife of autorikshaw driver, Bangladeshi
immigrant, wife of DTC driver, wife of factory worker, Nepali migrant, Himachali migrant in
resettlement colony and so on.(Custodial Rape - A Report on the Aftermath, PUDR, Delhi,
May 1994). In this connection, certain amendments to the Criminal procedure Code that have
been hanging fire are now seen to be in urgent nced to be pushed. For over a decade, these
have not been considered but now some of them are being segregated and considered. These
are ones that specially relate to the rights of women prisoners. They relate to prohibition of
arrest of 2 woman after sunset and before sunrise except in exceptional circumstances, casting
obligation on the police to give intimation of the arrest of the person and the place where s/
he is being held to anyone nominated by him/her and medical examination of a person
accused of rape. Occasionally the urgency of the situation is recognized and adhoc decisions
are taken to rectify the situation as in the case of the Madhya Pradesh government’s decision
in 1995 to release all undertrial women who had spent more than five years in jail.
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I Check Your Progress 2

1. What were the distinguishing featurcs of the TADA?

.................................................................................................................
................................................................................................................
.................................................................................................................

.................................................................................................................

................................................................................................................
.................................................................................................................
..................................................................................................................

-----------------------------------------------------------------------------------------------------------------

3. When did India ratify the International Convention against Torture?

.................................................................................................................

.................................................................................................................

What is “Torture”?

According to the Convention against Torture and Other Cruel, Inhuman and Degrading
Treatment and Punishment of the UN General Assembly Resolution 39/46 of December, 10.
1984, “Torture” means any act by which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person for such purposes as obtaining from him or a third person
information or a confession, punishing or is suspected of having committed, or intimidating
or coercing him or a third person, for any reason based on discrimination of any kind, when
such pain or suffering is inflicted by or at the msngatlon of or with the consent or
acquiescence of a public official or other person acting in an official capacity. It does not
include pain or suffering arising only from, inherent in or incidental to lawful sanctions.

Supreme Court’s interpretation of immunity from cruel and unusual punishment. As there is
no specific provision in the constitution of India against cruel and unusual punishment, the
Supreme Court has given immunity after a combined reading of Articles 14, 19, and 21. The
Supreme Court is for using torture and cruelty to suit a matured, advanced and progressive
society with standards of decency in vogue.

12.5 DEMOCRATIC RIGHTS

But let us now look beyond these specifically civil liberties issues - issues that are framed in the
Fundamental Rights section of the Indian Constitution and are therefore justiciable - to the more
general democratic rights issues. There may or may not be a direct contravention of fundamental
rights involved here but they are affected nevertheless, howsoever indirectly. Here we cannot
catalogue all such legalized attacks but only indicatively refer to the more notorious central
legisiations/ordinances.

It was in the beginning of the 1980s, especially after the fall of the Janata Government, that some

of the most stringent news laws were enacted. We have already mentioned the NSA being enacted
in December 1980. Close on its heels, came the Essential Services Maintenance Act (ESMA) in
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September 1981. It was meant to check labour unrest particularly in the so-called essential
services - fourteen of which were listed in the act. As a matter of fact, in a couple of months
before it became an act, it had already been promulgated as an ordinance. Strike, the Labour
Minister had proclaimed, is a luxury in a poor conntry! And what were the essential services?
Any service connected with post & telegraphs, telephones, railways, airports, shipping, customs,
armed forces, hospitals, public conservancy and sanitation, banking, oilficlds, mint-sccurity-press
and clections to the parliament and state legislatures were all pronounced to be essential. One
could of course stretch the meaning of “any service connected to” In any way convenicnt. Strike,
of course was defined as “cessation of work!’, “refusal to continue to work” or even “reiusal w
accept employment”, worse, also ‘refusal to work overtime’. More importantly, it included any
other conduct “which is likely to result in cessation or substantial retardation of work in any
essential service.”As was rightly remarked by a scholar, a farmer in Bengal refusing to sell paddy
at unreirunerative prices, a labourer working on Asiad refusing to work unless paid minimum
wages or a tribal in Chhattisgarh refusing to fell timber for a pittance, a teacher refusing to accept
employment as a police informer, a journalist refusing to write government handouts - all could
be charged under this act with either obstructing production or the normal work of the
government.(Suresh Sharma, “Strike-ban Ordinance: A Lawless Law” in A.R. Desai, Op.
Cit.).Shortly after that, the government proposed to drastically amend the /ndustrial Disputes Act
1947 and the Indian Trade Unions Act 1926, and to introduce The Hospital and Other Institutions
(Settlement of Disputes) Bill. The amendment to the ID Act sought to remove hospital,
educational institutions and such others from the purview of the Act, which were sought to be
covered by the separate Act mentioned above. It also made strikes and other form of protest
illcga! and punishable under the law. The amendment to the TU Act gave wide powers to the
Registrar of Trade unions in terms of granting recognition. The Hospital and Other Institutions
Bill sought to introduce a separate bureaucracy to deal with and arbitrate disputes within these
institutions - appeals against whose decisions were not to be allowed. Many of these proposals
eventually fell through in the face of stiff resistance and opposition from parties, trade unions and
the public at large, Some other local ones like the Bihar Press Bill which sought to place severe
restrictions on the freedom of the press - an extension of the freedom of expression - had also
be withdrawn due to public outcry and large-scale protests.

'12.6 JUDICIAL ACTIVISM AND THE VIOLATION OF RIGHTS

Strange though it may sound, some of the more recent attacks on the human rights - defined n
the wider sense - of sections of the people have come from orders from the hyperactive judiciary,
the very institution entrusted with the task of protecting them. The most well-known cases are
those where there has been recently, an open conflict between two different sets of rights: say,
the -right of the people of Delhi to a clean environment and the right of the workers to their
livelihood. Though the apparent conflict between the demands for a clean environment and the
rights of workers or the poor has emerged as a more generalized one In recent years, it was in
Dethi that it recently acquired a dimension that forced it onto the arena of public debate. The
Supreme Court in its order in July 1996 order the closure of 168 hazardous and noxious
industries. Immediately the result was that close to 50,000 workers were on the streets without
jobs. Many starved, some attempted/committed suicide and one of them committed public self-
immolation. The question was: why did the court, in the eleven years of the case proceedings not
once ask the workers’ side of the story; why did it not try to work out any other method in any
serious way; why did it not make any explicit demand from the offending, profit-making owners,
to submit a detailed plan for relocation stating clearly what they would do with the workforce?
It was felt therefore, that the conflict between two sets of rights was not all that real - that the
real conflict was between two different interests, namely, that of profit and wages.
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127 UNDERSTANDING HUMAN RIGHTS IN A WIDER
PERSPECTIVE

In subsequent times, the increased awareness of human rights has led to many other i1.portant
issues being framed as human rights questions. So the refusal to hold clections to various
representative bodies, attempts to gag the freedom of press and expression, the specific attacks
on women’s rights, the question of dalits’ struggle for dignity and self-respect have all been scen
ac constituting the wider field of human rights violations. The displacement of tribal and other
rural populations from their land by mega-development projects have also increasingly been
articulated in the language of human rights - of the right over their land and resources and the
right, therefore to be consulted in the overall orientation of development. The right to peaceful
and dignified life of people of various communities is also widely seen as threatened by endemic
communal and sectarian violence under the benign eye of the state. The massacres of Muslims
in Maliana perpetrated by the notorious Provincial Armed Constabulary of UP or the massacres
of the Sikhs in Delhi in 1984, under the watchful eye of the police have been cited as important
indicators of the fact that communal strife is no longer about a clash between two otherwise equal
communities - that the state is implicated in every one of these.

Check Your Progress 3

i State whether the following are true or false:
(a) The ESMA came into force in 1981,

...............................................................................................
............................................................................................

....................................................................................................

...............................................................................................
...................................................................................................
...............................................................................................

................................................................................................

12.8 LET US SUM UP

We had seen through a real incident, how a poor slum dweller became a target for the police ant

how he was killed after being victimized. We had also studied the extent of deaths in police
custody and the number of tragedies suffered by women prisoners in jails. Added to these human
rights violations committed by the Executive against the codes of manuals and recommendations
of different committees, we also witness to Judiciary’s eipai'lding role which reflects elitison
notice than concern for the poor. All these have a common thread - that is, in the name of
protecting the interests of the State or a group of people, larger interests of people, mostly of the:
poorer sections and the under privileged have become compromised. On the one hand, we have
the civil liberties organizations expanding but on the other there is an increasing violatior.of
rights by the State and its agencies. Although such a development is only expected of democracy
with an active Civil Society, yet, with globalization, thé sphere of citizens’ rights also needs to
be enlarged. Good and responsible governance in today’s world ensures that both the state and
the citizen - groups constantly engage in mutual consultation to arrive at corisensus. To ensure
this, larger number of citizens should become educated of their rights and duties. An enlightened
citizenship is the best guarantee of the Fundamental Rights enshrined in the Indian Constitution.
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Fruits of such a project will come in the form of mere political space (than hitherto enjoyed) to
the people. : :

129 KEY WORDS

Detenue: A person who is detained for arrest.

Work exercises

Carefully note the arguments of the Supreme Court of India and the State governments of M.P.
and Gujarat and those of the Narmada Bachao Andolan. (NBA) about the need for Big Dams in
the country.

12.10 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your progress 1

1 1970-1
2.  Tarkurde Commission znquired into ‘encounters’ and deaths
3.  No, they are non-justiciable.

Check Your Progress 2 '

1.  The distinguishing features of TADA were: its new features and characteristics, selling up

: of new hierarchies, and imposing new restrictions on the life and liberties of the people like
detention of an arrested person upto 2 years and grounds for expansion of his/her
imprisonment. The arrested were also prevented from approaching ordinary courts to seek

justice.

2. It recommended that human rights be associated with life and not necessarity with liberty.
Thus the meaning of the philosophy of Human Rights was defined.

3. India acceded to the Convention against Torture in June 1997 it remain_s' to be ratified
however. '

Check Your Progress 3

1. (@) True (b) False
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UNIT 13 THREATS TO HUMAN RIGHTS FROM SOCIAL
INSTITUTIONS

Structure

0. Objectives

13.1 Introduction

13.2 Denial of Rights to Women Within Their Families

13.3 Violence Within the Family: Responses from Women's Activists
13.4 Problems of Realising Legal Safeguards

13.5 Communalisation of Domestic Violence Against Women
13.6 Muslim Single Women's Difficulties

13.7 Result-of Communalisation of Laws and Politics

13.8 Let Us Sum Up

13.9 Keywords

13.10 Answers to Check Your Progress Exercises

13.0 OBJECTIVES

After reading this Unit, you would be able to:

identify which institutions violate women’s rights,

understand how women’s rights are violated within the confines of their homes,
find out why the police refuses to register cases regarding domestic violence,
appreciate difficulties faced by women’s,

activists in getting women speak up, inspite of launching mass movements,
understand how communal politics affects women’s personal lives in Mumbai city,

figure out the specific social problerns of Muslim single women in Mumbai city, and

'-ﬁﬁdéfstﬁnd what common difficulties women and children are otten faced with.

13.1 INTRODUCTION

By now you may be aware that the very idea of rights is meant to mark out a sphere where the
individual is protected from violation by others. In other words, it is meant to delimit the ways
in which the individual can be subjected to various violations by others - other individuals, the
state, or other social institutions. This means that the individual is not in the first place
autonomous, s’he does not have rights to begin with; they are meant to demarcate a desirable
sphere of individual freedom or autonomy. It has been the contention of the women's movement
in India that the family as a social institution forms a major source of human rights violation,
especially in relation to the rights of women. In addition, social institutions including the
community, form a major source of violation of justice and equality. The oppression that women
face within these structures is often made invisible, as the family and the community remain
outside the realm of focus, being consigned to the ‘private’ domain. Now, there can be a myriad
ways in which the rights of individuals maybe violated within either the family or the community
(here this term includes caste, religious, or any other form of community). For instance, denial
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of children’s rights against scxual abuse or of the rights of individual males within a community
to, say, marry a woman of their vwn choice could be some commonplace instances.

13.2 DENIAL OF HUMAN RIGHTS TO WWOMEN INSIDE THEIR
FAMILIES: -

f

A human rights group notes:,

* 1t is relatively casy to document the exploitation and oppression that women face in our country,
particularly women of the labouring class, arc sbjected to outside the home. But it is a very
difficult task to attempt 1o document their condition within the home. The rcason is that here the
oppression is invisible for the most part.; it takes place within the four walls of the home, and
is treated a§ a “family” or “private” matter. The negligence of the rights of women inside the
family is due to the fact that the problems of women within the family get personalised... This
individualisation of a social problem is not an accidental outcome of social ignorance, but part
of the social values that govern contemporary soéicty.” (/nside the Family: A Report on
Democratic Rights of Women. People’s Union for Demaocratic Rights (PUDR) Delhi. 1987).

At a general, conversational level, rights are secn as inalicnabic, and universally applicable. These

include the right to life, the right to life with dignity, the right to work; amon:" others. However,
for women (and children), the concept of human rights remain somewhat elusive, as they remain
embedded within given notions of the private. Violence against women is also a manifestation of
uncqual power relations between men and womca and is reflected in many ficlds of lifc. For
Indian women, violence takes the form of foeticide, infanticide, dowry-rejated murders, battering,
among others. What escalates the violence is the widespread sanction for violence against women,
common in many societies. Through such sanctions, women are controlled and subjugated.

133 VIOLENCE WITHIN THE FAMILY: RESPONSES FROM
WOMEN’S ACTIVISTS

Let us begiu by looking at some voices of women themselves and from the women’s movement
on issues scen as private matters. The following extract from  poern talks of viclence against

them:

“I am Chandrika

I am Gayatri

I am Fatima, Bani., Uma,

I am Jayalakshmi, I am Saraswati.

1 am one of those faccless women who die cveryday in your

morning newspapers and go on to become a crime number in the Police Station

and then a file to be pushed around in the courts...” (Poem published in “/ cry Sfor help.
no one's there...” A Community Campaign to Safcsuard a Woman's Right to Live.
Pamphlet by Vimochana, Bangalore.)

Sanction for vilence i3 high when it comes to domestic viclence. In tndia, domestic violence
is defined legally and socislly as physical and mental violence perpetuated against a
married woman by the maabers of bt smreesd fanih, with or wiiioud srcempaying
demands of dowry. Nomestic vinicte 18 sanctined Boans e P s ideadisad as @ unit
where the moombers > fovs | Sumesl and olalie, oo et ot e ol o site vielo e
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misses out the fact that violence against women within the family is not confined to married
women alone, but is experienced by single women on a routine manner. The power of the law
relegates such violence to the realm of the unspoken, that is , it invisibilises it. It fails to
acknowledge that the family is also often a site of oppression for those vulnerable, ir this case
women and that a number of crimes against women are committed in the home including assault,
harassment, rapes and murders.

In many cases, 'women struggle against domestic violence (as they do against other forms of
violence) in their own ways. Often individual struggles waged within the family are not enough.
At this point, the role of interventions by outsider agencies assume some relevance. These may
take the form of formal and informal structures. The latter include women’s organisations, shelter
homes, rehabilitation centres, hospitals and doctors. Formal structures comprise of the Criminal
Justice System (henceforth CJS), namely *-e police and the judiciary.

The issue of domestic violence has been one of the major campaigns of the Indian Women’s
Movement(IWM), in many cities. Here we will cite the campaigns undertaken more specifically
in the city of Mumbai. Even within the women’s movement, domestic violence has been
understood to include violence perpetuated against a married woman by members of her marital
family with or without accompanying demands of dowry. It was during the early 1980s that the
issues relating to the violations of women’s rights within the family came into public focus and
big campaigns grew around them, especially around issues of dowry deaths

During the course of the 1980’s, variovs women’s groups in Mumbai, Delhi and other cities
launched a legal and social campaign around the issue of domestic violence.

The response of the Indian State and the then government, in the 1980’s, was to strengthen laws
that prohibited dowry and to pass a new law that criminalised domestic violence.' Section 498
A of the Indian Penal Code made domestic violence a criminal offence.

Then, in the early 1980’s, the efforts around the anti-rape campaigns in different parts of the
country gathered momentum. Most of the initial cases taken up were those of custodial rape -
important among them being the Mathura rape case and the Rameeza Bee rape case. The
campaigns yielded some results in terms of generating publicity and the creation of a public
debate around the issue. It was in the course of these public debates that even questions of marital
rape, that is rape or forced intercourse within marriage, started coming into focus. In Mumbai and
Delhi, this campaign was accompanied by the exposure of domestic violence as a reality in the
lives of several hundreds and thousands of women. The Forum Against Oppression of Women in
Mumbai discovered, for instance, in its report Moving, But Not Quite There... that protests against
marital violence and death exceeded those against rape.

There afe several reasons for this. The above publication, for example, noted that this may have
been because the sheer number of women who were getting murdered or beaten within their own
homes was far more than the women who were getting raped or at least those who were willing
to press legal charges. The stigma attached to a rape victim is also, of course, far more than the
stigma attached to a battered 'woman. In addition, there is a greater sense of identification with
victims of domestic violence than with rape victims. This perhaps, also had to do, with the
experience of violence suffered individually by activists, or a closeness with women who had
done so. Their own mothers, sisters, fricnds had also been facing violence within marriage.

1. These laws are amendim:nts to the Dowry Prohibition Act, 1961 and the introduction of Section 498A,
Indian Pen:1 Code and 113A and B, Criminal Procedure Code. See Appendix for more details.
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The experience of Women’s Centre, a feminist support centre, aimed primarily at ‘working with
women in distress also underlines the fact that violence at home is a “reality cutting across class.
community/ religion/ linguistic lines.” In other words, the understanding is that domestic violence
is a shared destiny of women within marriage. (Ammu Abraham, Case Studies from the Women’s
Centre, Mumbai, in Maitreyi Krishna Raj ed., Women and Violence. A Country Report. A Study
Sponsored by UNESCO. ROWS/SNDT, Mumbai. 1991.)

The focus of the campaigns in the 1980"s was to break the silence around domesuc violations and
violence. Some women came forward, sharing the pain of the violence suffered by them with
other women. There was a conscious effort to do so, and through this process, to forge links
between all women, those who had suffered and those who had escaped.

You will need to understand that since this entire domain of violence within the family was such
sensitive and therefore a forbidden one that most of our information on this issue comes only
through the voices of women who were finding their new community by sharing their pain among
themselves. There are no academic tracts that make available any kind of ‘disinterested’ and
‘objective’ information. One woman wrote about this process:

“] was sharing my deep and painful experiences with a group of women [ hardly knew. But
I had a feeling that they would understand since they were committed to fighting against
the oppression of women. The issues that we were involved with at that time - rape and
wife murders - did not affect us directly. I felt that sharing our own personal experiences,
problems and struggles would strengthen the group and the bond would become stronger...
I thought,” If I am ashamed to share my personal experience at a broader political level,
then 1 would be a hypocrite.” (Flavia Agnes, My Story...Our Story of Rebuilding Broken
Lives. Majlis, Mumbai. 1990 )

The process of breaking the silence was no doubt painful for the survivors of violence, but the

newly created groups tried to create a space within which the women could articulate their
anguish and regain strength. Support took on several forms. It mcai: giving battered women
shelter, sometimes in the homes of the activists, and helping them find employment. It sometimes
took the form of extra-legal action - confronting the husband at his workplace or refrieving the
woman’s belongings.

The women's movement did not always make a distinction between domestic violence and dowry
demands. The demand made by the IWM at a national level was that a law be passed that
prevented dowry related deaths and violence. Some sections of feminists have, however, begun
to feel that this reflects a myopic vision as placing dowry victims in a special category ends up
denying legitimacy and recognition to the need for protection against violence on women
generally, under all circumstances.

This critique is aimed as a corrective towards evolving a larger understanding of violence against
women than the feminist campaign seem to possess. It encompasses a distinction between
violence suffered by married women at a general level and dowry related violence. It also
includes a perception that violence against women in the home is not restricted to these two
categories. As stated before, single women in the home also suffer violence at the hands of other
family members. '
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- Check Your Progress l-]

1) Why is the domestic violence against women difficult o document?

ST JEU T G R S P e e e e T T R S R R R SRR T R I Bk L

2)  What 4re the forms of viohuice sommitted on womanhood?

3) What was the message of the poem published in T Cry for Heip, No One’s There™

4) Name the two custodiai rape cascs against women that caaght the nation’s attentian.

........... e T e T TS R R R SR R Rt il B it S

..........

I e e e e e S P R R T e EA R R RS P LAl i L

13.4 PROBLEMS OF REALISING LEGAL SAFEGUARDS

In spite of an enactment of Section 498A IPC, which criminalises domestic violence, women have
found that the police refuse to enter cases of domestic violence until they are linked to dowry
demands and property disputes. This, in the view of the police, increases the credibility of the
case, leading to a number of assault cases to be linked to fictitious dowry demands. What it does
is to weaken the case, based as it is partly on falsehoods, leading to acquitials of the accused in
court.

A reason put forward for the reluctance of the police to enter cases under Sec. 498A is their stand
that most women withdraw such cases. There are several reasons that coerce women into doing
so. In many instances, neighbours and family members don’t give evidence against the offender,
as the matter is seen as a personal issue between the couple The natal family pressurizes the
woman into withdrawing the case with the hopz of ‘saving’ the marriage. There are other
considerations as well. Women find that while imprisoning the husband - a potential outcome, if
the case is decided in the woman'’s favor - might serve the ends of abstract ‘justice’, it may well
deny her and the children access to material support from the husband and his family. In other
words, the economic vulnerability of women within the household leads to a more general dgnial
of the viability of the law

The police echoes the social attitude that the marital family should be preserved. The general
reluctance to enter cases of violence against women in the home is based at least partly on the
desire to preserve the family. This can have different manifestations while dealing with women
of different classes. While poorer women are often turned away summarily, middle class women
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are advised to return home and not break up the home. The police also threatens clients that they
will lose the custody of their children if they leave their house, forcing them into retreat. An
activist with a feminist intervention centre points out that not only do the police fail to inform
women about their rights, bul they also resent the confidence of women who might know the law.

13.5 COM -MUNAL!SAT[ON OF DOMESTIC VIOLEN("F
AGAINST WOMEN

In many ciues, gcncral’ly and especially in Mumbai, the situation in the 1990s had acquired a
communal overtone. On the one hand, the gencral communalisation® and violence against
Muslims, especially following the violence in communal riots in 1992-3, following the demolition
of the Babri Masjid has increased the feeling of isolation and fear, Thc communalisation has
another impact, that has direct relevance to minority women in Mumbai. It might be important
to explain at this point that the incidence of domestic violence has no direct link with religious
identity. Evidence shows that minority women are as victimized by violence in the housc as are
Hindu women. [Study by Majlis on Section 498A.(Unpublished)]. However, the manner in which
minority women suffer violence may well be different due to political conditions. )

An important aspect of this is brought out in the partisan role played by the police in the
communal riots in 1992-1993 in Mumbai. Muslim women have witnessed and experienced police
brutality during and after the riots. The complicity of the State in condoning violence against
Muslims further isolates the community. According to an activist of Awaaz-e-Niswan, a feminist
“organization working among Muslim women, the reality of being Muslim in Mumbai places
serious constraints on the women. While the police is generally not keen to take cases of domestic
violence, if the complainant is a Muslim woman, they rush to arrest the man. Women naturally
feel that their problems multiply after going to the police. The pglice, as a part of the procedure,
question the neighbors, who are. terrified after having been subjected to torture during the riots
which did not spare even innocent ones among them. This is another reason why Muslim women
do not report even after being beaten by their husbands.

Some minority woincn appioacis woiaen's organisations for support; counseling and legal aid in
order to increase their options. In such cases, Muslim women have experienced alienation while
narrating their experiences of violence. There are several reasons for this. One, that there arc few
feminist women’s groups that have Muslim women in significant positions or roles. Most
- women’s groups in India are controlled by upper caste Hindu women. Furthermore, women
tawyers belong to the upper caste Hindu families. This creates a context wherein Hindu idioms,
Tanguage and rhetoric are universalised.

Even among many social activists there is a general perception that Muslim women are morc
oppressed and vulnerable because it is sanctioned by Islam - that they can be given ‘talag’ at will
by their husbands. Due to a perception of Muslim men as being rapacious, bigamous and violent,

there is a belief that Muslim women are fated to suffer. Apathy towards women suffering from
domestic violence is thus also couched in communal terms. '

13.6 MUSLIM SINGLE WOMEN’S DIFFICULTIES

While the Muslim mairied women suffer indignities within the marriage, the situation is
exacerbated by the lack of real options in civil society for .ingle women. While the situation for
poor and single wormen in India is dismal, for Muslim women on the verge of singlehood, things
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are worse. For instance, finding accommodation is a very real problem in Mumbai, as in other
metropolitan-cities. To add to the high costs of real cstate, after the riots in Mumbai in 1992-93,
when Muslim families were targeted, several have relocated to “Muslim” arcas. Muslim families
find it very difficult to get accommodation in middie class housing societies, even if they are able
to pay the prices. These factors have led to a virtual ghettoisation.

Lommunity pressures in such a situation would make it even more difficult for singie Musiim
wosien fo fnd sccommodation. Given this, many battered single women don’t approach pelice
stations to file a case against their spouses, as this step would render them homeless.

In addition, the leaders of the Muslim community push their women in general, into docility and
traditional roles, following the riots, community leaders in Mushm dominated areas madc
speeches where they held the single women of the community particularly responsible for the
riots. They were accised of lowering the prestige of the community by not wearing the hijab
(purdah or veil) and not praying, according to the Awaaz-e-Niswan.

Thus, the generalised bias and oppression Muslims face as a community also influence the
decisions of women not to register cases of domestic violence. Activists working with Muslim
women complain that the Muslim women are even denied access to government hospitals, are not
given ration cards and that their children are often not able 1o get admissions in schools. These
factors have specific implications for women filing a criminal case, as medical reports are
essential for filing a case of violence and a ration card is a proof of identity in such cases. In
addition , these factors increase the vulnerability of women who suffer oppression inside the
homes, as they are pitted against hostile larger legal structures.

13.7 RESULT OF COMMUNALISATION OF LAWS AND
POLITICS

-

The communalisation of this criminal law has prave implications for Muslim women, as they are
syslcuaically pushed into a system of control by their familics and the community. Comniunal
politics and the economic marginalisation of the community closes options for women, especially
those trapped in violent situations. :
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4) Do Muslim single women also face difficulties?

...............................................................................................................

13.8 LET US SUM UP

In the light of our discussion above, we should note that within social institutions, especially
within the family, human rights violations, against those most vulnerable, is invisible. It is made
invisible because the violations are sanctioned by prevalent social norms. While here we have
focused only on violations against women, it is important to point out that women are not the
only socially vulnerable category. Both women and children share a common plight — that is any
violence against them within the family is understood to be private falling outside the scope of
law-enforcing agencies Children, we have earlier mentioned, form a significant section who
potentially and actualiy face violence - sexual, physical and emotional - either from their parents
themselves or the other members of their family or from outsiders.

However, matters like child prostitution as sanctioned by families and communities (‘Devdasi’
system in Karnataka and among the Baudi tribe in Nepal are a few instances) child sexual abuses,
homosexuality and neglect, concern about the well-being of women family members also. An
unhappy child and a disfigured childhood seriously affect the mother’s psychological health.
“Though we would study about this subject in another Unit, we should necessarily understand that
the welfare and Rights of both the women and children are as closely integrated as are their
psyche and emotions. Such an attitude becomes an answer to gender injustice perpetrated on
WOMEK.

How social norms and sanctions justify the violation of rights of women?

As an example of how social norms sanction the violation of rights, we may here recall some
recent instances of caste panchavats executing / beheading in cold blood, the newly wed
couples because they defied endogamous caste norms. You can recall that in all these instances
- the community remained unrepentant and defended the actions undertaken by the panchayats.
There have also been the instances of 'women being stripped and paraded naked through the
| wvillage, once again by the sanctioned panchayats. During the infamous case of Sati in Deorala
a decade ago, there were many people who defended the right of the community to follow
their customs by actually instigating the woman to sit on the burning pyre of the husband.

Work Exercises

Find out some such cases from the newspapers when you read them everyday and try to list
out the arguments put forward in support of these violations. Do you find the violations also
not being articulated as rights? In that case, is their some mismatch between the rights of
individuals and those of the community?

L.ist out some other ways in which the family or the community may be directly responsible
for the violation of the rights of its members - men, women and children. If such be the case
of families, don’t you think, the larger communities like the nation also violate the rights of
its members?
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13.9 KEYWORDS

Natal Family : Parental family or family in which a person is born.

Marital Family : Family where a married person enters. This family consists of one’s in-laws.

13.10 ANSWERS TO CHECY YOUR PROGRESS EXERCISES |

Check Your Progress 1

1)  Because domestic violence is considered to be invisible and takes place within the four
walls of a family. It is private and even women themselves think that it comprises their

- family’s prestige if they publicly speak out.

2)  Foeticide, infanticide, dowry-related murders, rapes, custodial deaths, and battering are
physical abuses against women. Women are also subjected to emotional and psychological
tortures.

3)  The message is that violence against women are most often forgotten and neglected.
Invisibility of crimes against women is due to peoples’ apathy and unconcern regarding
women'’s plight.

4)  The Rameeza Bee rape case of Hyderabad and the Mathura rape case.

Check Your Progress 2

1) (a) False. |

2)  Refusal of neight;ours and family members to give evidence, consideration of a crime as
- of personal and family matter compulsions to save their marriage, fear of losing a bread

winner in their husbands and of inviting unceniniy (o themseives and their children and
the possibility of social sanctions from the community.

3)  Awaaz-e-Niswan.
4)  Yes, they share problems of high costs in real estate prices, and compulsions confining to
the Muslim-dominated areas. Their other difficulty is the constant compulsions by their

community leaders to adhere to orthodox practices. They are often blamed for being one
of the reasons for the communal riots in Mumbai city in 1992-93.
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14.1 OBJECTIVES

At the outset, we should understand the meaning of ‘Para Statal’, Groups other than the State but
whose effectiveness poses a challenge to the State are called ‘Para Statal Groups®. The objective
of this unit is to recognize and understand the threats to human rights posed by the groups of
terrorists and religious fundamentalists, both directly and indirectly. Directly, they carry out their
activities through violence and intimidation, and indirectly, by promoting reactive violence or
promoting violence to counterrorism of the state, i.e., extraordinary measu:es adopted by the state.
After going through this unit, you will be abie to:

e define the meaning of terrorism and fundamentalism and identify the difference between the
two while spotting out their interconnections.

» comprehend the cause of the escalation of terrorism

® examine the nature of threats posed to human rights by ‘he two kinds of groups separately
and together,

® evaluate the threats to human rights posed by counter terrorism (or what-is described as state-
sponsored terrorism) at the national and intermnational levels; and

malyselproblems of dealing with terrorism and fundamentalism.

14.2 INTRODUCTION

Until recently the focus of concern for human rights was mainly on violation of these rights by
the State and its agencies. Indeed the very origin of international interest in protection of human
rights was related to Nazi atrocities in Germany before and during World War II. In fact the most
extreme type of terrorism in the twentieth century has been carried out by authoritarian states and
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military regimes against their own people. Prominent examples are the regimes under Hitler in
Germany, Stalin in Soviet Union, General Franco in Spain, General Pinochet in Chile, Pol Pot
in Cambodia and Gen. Yahya Khan in Pakistan. We have discussed in Unit 12 in what manner
the state has been a prominent violator of human rights. Most human rights organizations such
as the Amnesty International, Human Rights Watch, People’s Union for Civil Liberties (PUCL)
and People’s Union for Democratic Rights (PUDR) focused almost exclusively on excesses by
the state. However, the logic and scale of atrocities against innocent people by a variety of
terrorist groups in many parts of the world during the last decade has made such groups also the
focus of international attention. Theicfoie, tw Vicuia Declaration and Prograuuue vi svuvi uii
Human Rights 1993 included “acts, methods and practices of terrorism” as a serious threat,
calling for action to prevent and combat terrorism.

The bombing of US embassies in Kenya and Tanzania in August 1998 which killed 224 people
impelled the Western countries to organize international collaboration against the terrorist groups.
Recently the UN Security Council called for an international effort to combat terrorism.

Many of the terrorist groups at present happen to be religious fundamentalists also. Osama bin
Laden, the Saudi Arabian billionaire who is reported to have masterminded and financed the
bombings in Kenya and Tanzania, for example, believes such actions to be in accordance with
the Shariat and they have been carried out by those who love Allah. Those opposed to it consider
resorting to extraordinary counter, terrorist measures necessary for dealing with the problem. You
may recall in this context, the US Cruise missile attack on Laden’s hideout in Afghanistan.

The violation of human rights by the terrorist groups in Indian parts of Kashmir and Punjab and
the North East is well known. So is the threat posed by religious fundamentaligt groups such as.
Jamaat-a-Islami and the Taliban or leaders like Sant Bhindranwale in Punjab. It is not easy to pin
down, arrest; and prosecute the terrorists according to law. But far more important is the mindset
of the functionaries of state. Security forces are not equipped to distinguish between civilians and
terrorists because suspicion of the local people is intrinsic to their operaticns. In dealing with
terrorism, they may develop a rationale which is intrinsically blind to human rights. We will
discuss the related issues in the course of this lesson.

143 MEANING OF TERRORISM, FUNDAMENTALISM, AND
EXTREMISM

Terrorism and fundamentalism are not very clear concepts. Description of a group or an
individual as terrorist or fundamentalist involves not merely a categorization, but also a moral
judgment. Such a person is assumed to be irrational and criminal, fanatic and inhuman. Terrorism
shows a political bias and forecloses negotiation. One who is labeled a terrorist by one set of
people may often by regarded as a freedom fighter or a patriot by another set of people. Shaheed
Bhagat Singh was, for example, a deeply respected freedom fighter and revolutionary for most.
Indians. On the contrary, the British government in India labeled him a dangerous terrorist.
Nelson Mandela was treated and imprisoned as a terrorist by the white rulers of South Africa.
Yasser Arafat was until recently regarded by the whole western world as a Palestinian terrorist
leader. Today most of them have come to recognize that they were legitimate and popular feaders.
of their people who fought for independence as well as social and political justice. We must be
cautious in using this label. Mary writers therefore avoid using the term “terrorists” and prefer
terms like ‘militants’, ‘extremists’ or ‘armed fighters’. The Amnesty International chosc to
describe them as “Oppositional Groups”. Similarly the term ‘fundamentalist’ was considered to
be more accusatory than descriptive. It is, therefore, necessary to understand which individuals
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and groups could be correctly described as “terrorist”, “extremist” and “fundamentalist,” i.e., the
sense in which we will use the terms in our discussion.

14.3.1 Terrorism/Terrorist Groups

Terrorism is a form of violence to create terror for a political purpose. Examining the actors and
their actions may be the best available method for distinguishing terrorism and the terrorist from
the other extremists. “The crucial element” of a terrorist activity, as a famous Scottish scholar,
Paul Wilkinson underlined, is “the deliberate attempt to create fear, intensive fear, in order
to coerce the wider target into giving in to what the terrorist wants™. It involves:

(a) deliberate targeting of civilians

(b) creating intensive fear in the general public with a view to
(i) secure unguestioning obedience to the group’s commands and desires
(ii) stimulate friends and supporters and
(iii) provoke counter action by the state.

As against accidental killing of innocent people in an action, a key element of terrorism is a
deliberate policy of hurting tke non-combatants, i.c., the civilians. It is propaganda by violent
action, “making a point by murdering defenseless non-combatants” — low cost and big effect.
“Kill one and frighten 10,000,” as they say in the Chinese folklore. Blowing up of an aero plane
or a bomb blast as in Bombay or killing of bus passenzers of a particulai community by
separating them from the others, are examples of such actions.

Two illustrations of terrorist actions in Punjab from the Amnesty International Report may be
useful.

1. The Panthic Committee issues a 13-point programme which included a specific dress for
school children. Mrs, Nirmal Kanta, principal of a Govemnment Girls Secondary School at
Rajpura, could not implement the order immediately because most pupils came from poor
families who could not afford to immediately make new dresses. She appealed for two
weeks’ time to do so. She was killed at prayer time at school, in the presence of all students.
The Babbar Khalsa terrorist group announced that she was killed for “disobeying their
orders”.

2. “Operation mother tongue”, i.e., every work to be done in Punjabi language alone was
another of such orders. Principal O.P. Vij of Modi College, Patiala, was killed in his office.
The Khalistan Commando force (Panjwar) claiming the responsibility for the killing stated
that “though he implemented Punjabi, it was only a show...he was allowing Hindi
newspapers in the library.”

The two principals were killed not because of personal enmity but as a symbolic reminder of the
price of not obeying the orders. Mark Juergensmeyer, a well known American scholar on
religious terrorism described it as “performance violence” which invokes the idea of the theatre,
that is organizing “dramatic shows”,

The terrorist is not a crazy person, but a calculating person. He understands the power of
symbolic action for the public and the government on the one hand and for supporters of an
ideology, on the other.
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Most terrorist groups claim to be fighting for azadi or freedom justice against an unjust state. A
legitimizing ideology is necessary to give their actions a purpose and meaning in the eyes of the
beholders. It is appropriate, however, to see their actions, rather than proclamations. So logg as
the targets are exclusively the agents of the state such as the Army and the Police, many. in the
public may not like to call them “terrorists™ but “armed fighters”, “guerrilla warriors”, or
insurgents. However, when innocent civilians are the main targets, there would arise problem in
calling them “armed fighters™.

A sudden attack and a conspiratorial style are the other characteristics of the terrorist groups.
However, their central weapon is creation of fear among the innocent civilian population.

Terrorism may be adopted as a method of action for political objectives when a group of people

come to believe that the democratic collective action cannot be effective. But this method may

become the very logic of action. What a terrorist fears most is a situation in which the public is

no more afraid of him. For example, a terrorist shot an unknown person, a school teacher, going

on a bicycle in Rayya town in Punjab. When a friend enquired why was that person killed, the
reply was: “the newspaper reports were creating an impression that the Police had gained an

upper hand, that the militants were on the run. This is to give the message that we are in the field

and are active.”

14.3.2 Distinction Between Militancy, Insurgency and Terrorism

Militancy refers to wviolent protests and propaganda, or incitement to violent actions, civil
disobedience, sabotage, subversion etc. It may lead to insurgency or terrorism, but may not in
itself be labeled as either of the other two.
! i

Insurgency is the term used for a largely public-supported regional rebellion, generally including
violent action. It is accompaniedby a demand for autonomy or a declaration of independence,
and subversion or crippling of the law-and order machinery and the judiciary. Its distinguishing
features are large scale public support for militant resist=nce against the perceived oppressive state
or a government's discriminadon against the people of a co.amunity or a region.

Terrorism, on the other hand, is centered on creation of terror among the common people,
bureaucracy and judiciary through deliberate killing of common people. It includes actions like
kidnapping and sabotage of public utilities. It generally lacks the voluntary support of the public.
In fact, terrorism is the method of desperate elements who have no faith in, or lack the capability
to win, public support for their cause. It is observed that groups practicing terrorism end up
fighting each other and ultimately harming even that section of the population which they claim
to represent. ; :

N.S. Saksens drew another distinction between an insurgent and a terrorist. According to him
an insurgent is the national of a country who is in revolt against the constitutional govern-
ment of his country through guerrilla warfare. A terrorist, as against it, may or may not be a
national of the country in which he operates. A number of terrorist groups operating in
Kashmir are outsiders. They, therefore, cannot be termed as insurgents. Yesterday's insurgents
may become today’s terrorists. Most terrorists who seem initially to voice the people’s an-
guish and anger against the rcgime tend to lose sympathy when people notice the inhumanity
of their ‘actions or they themselves become the victims. It is less likely, however, for the

terrorists to become insurgents.
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14.3.3 Kinds of Terrorist Groups
Ideological Terrorists Groups:

(a) Groups which resort to terrorist violence for cffecting revolutionary change, such as the
MNaxalite groups in Andhra Pradesh and Bihar

(b) Groups fighting for politicai auionomy or seii-determination or secession such as United
Liheration Front of Assam (IJLFAY the former Mizo National Front (MNF) the two
National Social Council of Nagaland (NSCN) groups, and the Jammu and Kashmir
Liberation Front (JKLF).

{c) Groups which claim to be fighting for a religious cause, a holy war in the name of God.
They may be religious fundamentalists or religious naticnalists. The Taliban, the Harkat-
ul-Ansar, the Bhindranwale Tiger Force are prominent examples.

(d) International or Cross Border Terrorist Groups.

USA -and Pakistan, for example, sponsored terrorist groups such as the Taliban to fight the
-domination of Soviet Union in Afghanistan. A number of Pakistan sponsored terrorist groups
have been operating in Jammu and Kashmir (J & K) state in India, It is a variety of international
politics by other means Members of such groups may simply be mercenary fighters or persons

fired by reMigious. or other passions.
State Sponsored Terrorist Groups

The states may sometimes create clandestine groups composed of the surrendered and defected
terrorists exd other criminal elements to fight against anti-state terrorists. SULFA [(comprising
the surrendizsred cadres of the United Liberation Front of Assam (ULFA)] in Assam and Kuka
Parry’s gromp m J&K, mainly aitned at targeting the other terrorists - their former fellows.

Local Interest Terrorist Group

The politecal asserfion of the Dalits and landless labourres for their legal rights to minimum
wages, under CP{ {ML), prompted the landlords in Bihar to constitute armed gangs. Such caste
militias as Ranbir Sena, Lorik Sena, Bhoomi Sena and Sunlight Sena targeted Dalits to maintain
dominance of the Bhoomihar Thakurs or Yadav and Kurmi landlords.

144 F UNDAMENTALISM: KEY FEATURES

Fundamentalism literally means absolute adherence to the “fundamentals”. The term came to be
used for the belief and command system of a group of conservative Protestants- who tended to
define the “fundamentals” of Christianity and the eternal correctness of the scripture - the Bible.
Such a group or leader is called fundamentalist. Its key features are as under:

1. Anti - modernism

Fundamentalism rises as a revolt against the believed deviation from or dilution of the original
God-given norms of thought and behaviour. The Islamic fundamentalists such as the Wahabis, for
instance, insisted on the restoration of those features of Islam which were followed during the life

time of the Prophet i.e.. Sunna based on Arabic customs during 7* century. Modern, particularly
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western, ideas or secular ideology are viewed as 2 serious threat to the religious faith. These had
to be countered. John H. Hawley, therefore, described fundamentalism as “militant anti-modern
iciigious activism

2. Authorifarianism

A fundamentalist group holds its specific interpretation of the scripture and code of conduct as
the only authentic interpretation and thus sacred. So there may be many competing fundamentalist
groups within one religion. Many sects and cub sects of Christianity or Islam tend fo he in sharp
conflict on fundamentals. M.S. Agwani points to a variety of fundamentalist groups among
Indian Muslims, e.g. Deoband, Nadwah, Tablighi Jamaiat, and Jamaiat-e-Islami. However, each
one self-righteously tends to impose its own interpretation and its revival.

3 Totalitarianism

Fundamentalist commands tend to cover most aspects of daily life of the followers including dress
and food, profession and property, marriage and divorce, permitted and prohibited human
relations. It prescribes such punishments for deviation as were practiced according to existing
customs in the distant past. A woman may, for example, be publicly stoned 101 times by the order
of a local Imam for what he considered to be an “illegal marriage.”

4. Revivalism and Reconstruction

Fundamentalism involves not merely revival of the past glory and practices but also a fresh
construction through imagination because in fact its purpose is to deal with modérn ideas and
issues. Asghar Ali Engineer shows that many of the fundamentalist commands are not only
different from but also opposed to the téachings of the Prophet.

5. Less Religious and More Political Motive

Whereas all religions preach love, care of the weak and helpless, toleration ana peace, the essence
of the agenda of fundamentalist groups is not tolerance of diversity but unflinching obedience
Most fundamentalists recommend not persuasion but coercion. Their pumaose is political domi:
nation. Jihad, capture of state power and maintenance of sectarian domination become the primary
objectives. not humanitarianism or spirit of religion

The commands and punishments by the fundamentalist groups are terrorizing in essence. Even
when technically they are not a part of terrorist group they pose a threat to human freedom and
dignity. At present, however, most of the terrorists groups are also religious fundamentalists.
When terrorist-vic ‘ence is believed to be a holy war in the service of God, the threat to human
_'righ}ts becomés Far more formidable.

Check Your Progress

Note : Use the space below for your answer,

Distinguish between militancy insurgency and terrorism ?

................................................................................................................
.................................................................................................................
................................................................................................................
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2. Name a few terrorist groups operating in India ad distinguish between them.

.................................................................................................................

14.4.1 Causes and Reasons for the Rise of Fundamentalism and Terrorism

The Emergence of the terrorist and the fundamentalist groups is related to a complex network of
causes and reasons. These may be different in each case according to history, culture and
contemporary social and political situation. By causes, we mean the circumstances which, over
a period, create the conditions for terrorist activities, reasons refer to subjective (psychological)
factors of why particular individuals or groups opt for terrorist strategy and action. While many
may share the objectives or goals for which the terrorists fight, all of them do not join a terrorist
group or even apprave of the terrorist actions.

14.2.2 Causes: Preconditions and precipitants

Martha Crenshaw distinguishes between preconditions which set the stage for terrorism over the
long run and precipitants, i.e., specific immediate factors or situations leading directly to violent
resistance and terrorist actions.

Preconditions inctude factors such as state oppression; economic exploitation, widespread unem-
ployment, discrimination against minorities, corruption and self-serving politicians, loss of faith
in the burecawcracy and courts of justice i.e., factors which create deep anxiety and helplessness
of the people. These exist over a period of time we wil consider a few examples. (a) King Reza
Shah’s cfforts to rebuild Iran in the image of theWest created, for example, the environment in
which religious revival and fundamentalism of Ayatollah Khomeini acquired the attraction of a
special sppeal. This became a strong cause or to use Mlartha Crenshaw’s termn, ‘precondition” for
the ousieak of the Revolution in Iran led by the Ayatollah.

(b) Anather Contemporary example is the ongoing process of Globalization. Globalization
makes sociefy an adjunct of the international market. It tends te delink economy and politics from
society. The poor countries tend to submit to the power of Multi-INational Corporations (MNCs).
This creates a sense of disempowerment and a particular helpless ness amongz small cornmunities
and less deveioped countries. It is not difficult to see therefore why these developing countries,
more particularly the marginalized groups, in those countries, are taking rebe:llious stanids against
globalization. The violent incidents that occurred at the venue of the world Economii: leaders’
conference at Seattle (Canada) and at Prague during the World Ti-ade organi zation con:ference in
mid-2000 was an outcome of the feeling of deprivation felt the marginalized groups.

Precipitants are incidents, such as police t‘nng on peaceful protesters, death in custody or
custodial rape, or adverse court judgement on a matter- affecting people, that spark off violence.

Permissive Causes

These relate to social factors which make terrorism or violence me wrally and pwolitically jastifiable

(i) “Cultures of Violence™: Mark Juergensmeyer considers such cultirres or wo ld which

views, recommend or approve violence for purposes of pers.onal and ¢ smmunity honour as
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(i1)

(iii)

(iv)

)

(vi)

an important factor. One’s inclination for terrorism may be related to social myths and
tradition of holy wars and martyrdom in a community, as for example among Shia'h
Muslims and in the Sikh community. Ted Gurr described habits and beliefs about religious
sanctions of violence as “social facilitation™.

Ideologies of violent struggle may perform a similar function. Separatist nationalism can be
a powerful permissive cause. “Annihilation of class enemies” as advocated by factions of
CPI (ML) is an example of this.

Government's inability or unwillingness to prevent terrorism may in itself be a contributory
factor. Martha Crenshaw, one of the well-known scholars on terrorist violence regarded
this as “the most salient factor in the category of permissive causes.”

Disaffection_of the elite in a community or region is often a more significant cause as
against suffeiin; f the masses. As Crenshaw observed, “Terrorism 1s most likely to occur
precisely where mass passivity and elite disaffection coincide.”

Direct ab t and su m ocutside i.e. crots vz sirport for anti-state violence
and financial support from immigrants settled in foreign countries may also be a significant
permissive cause.

State _sponsorship of clandestine groups to combat militant/ terrorist opposition to its

authority is another kind of permissive cause.

(vii) Availability of sophisticated weapons .The manufacturers and traders of weapons have to

increase their sale. The easy availability of sophisticated arms with the support of the
financiers and the international drug mafia create a permissive cause of terrorism. Frederick
Forsyth’s best seller, Dogs of War, is an excellent fictionalized version of such permissive-
ness.

Precipitant causes refer to incidents such as “Operation Blue Star” and demolition of Babri
Mosque, which may provoke immediate violent reaction.

14.4.2 Reasons

L

These relate to a group’s “rational choice” of terroris: method. This may be based on the
assumption that:

(i)  given the shared objectives and beliefs in the community, it is bound to succeed.

(ii) given the relative political weakness of opposition, there is no other choice,

(ii1) it is a less expensive strategy.

(iv) it is necessary for internal discipline of the organization and for gaining the support
of the public. '

Individual motivation for vengeancc because of a variety of personal or psychological -

‘factors. Case studics show that many young boys doing nothing, having high level of

energyy, seeking excitement out of 4 dull life took to terrorism for reasons other than
poiitical or religious. '
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| Check Your Progress 2

L.

%

identify the general causes and reasons of terrorism.

...............................................................................................................

.................................................................................................................

........................................................................................

------------------------------------------------------------------------------------------------------------------

145 The Nﬁture of Threat to Human Rights

14.5.1 Threats from the Terrorist Groups

1

Threat to life, and security. This threat is inherent in the terrorist method and logic, which
involves surprise targeting of mostly the innocent people. The well known incidents of the
killing of 110 passengers of a train in Punjab by gunfire, spraying of bullets on sleeping
immigrant labourers, and the people watching a Ram Lila performance or a bomb blast such
as in Bombay in 1993 are examples which cause widespread insecurity.

The terrorist groups also identify the “other”, as the hated enemy, not only the agents of
the state but also a community or groups of people. The ULFA targeted Muslims as
“foreigners”, Bodos killed Chakmas in particular, the Khalistani terrorists targeted the
people belonging to the Hindu community. As a result.the people of one community may
be forced to migrate to other areas leaving behind their lands, homes and jobs. It is
estimated that more than 70,000 Kashmiri Pandits fled Kashmir. Freedom of religion and
cultural group rights are also directly threatencd.

Kidnapping for ransom, torture of suspected informers, extortion of money and rape of
women are other known activities of the terrorist groups. There is therefore a threat to the
property, privacy of family, and home and above all the honour of persons.

Threats to freedom of speech and expression is central to the phenomenon of terrorism.
“Worlds” as Wittgenstein observed, “are deeds”. Silencing oppositional opinion as also
reporting and propaganda in its favour are the oxygen for the terrorist groups. The murder
of Lala Jagat Narain, Chief Editor of Hind Samachar group of papers, was indeed the first
categorical message of Khalistani terrorists in Punjab. Warmnings and killings of Station
Directors of All India Radio, journalists and even newspaper hawkers were powerful ways
of imposing their “Press Code”. As a consequence the media lost its freedom and as VN
Narayanan (Chief Editor, The Tribune) observed “Rule by militant press note had replaced
the rule of law” in Punjab during 1989-90. '

14.5.2 Threats from the Fundamentalist Groups

The threat to human rights from the fundamentalist groups cover a wide range of intimzle
personal and family issues such as food and dress, marriage and divorce, property and profession,
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belief and worship and speech and expression among the followers of the religion and larger
issues of democracy and world puace. Since the thrust is on absolute conformity to sacred norms
and social customs of the distant past, the most severe onslaught is faced by women. In
Afghanistan, under he Taliban, for example, a woman was recently stoned to death, in full view
of the public, for trying to leave the country with a man who was not her relative. Another was
beaten to death for exposing her arm in the public. In Saudi Arabia driving by women is legally
prohibited. Patriarchicai vaiuc fraimcwork is central to religious fundamentalism,

Forced imposition of sectarian values of one sect of a religion holds a direct threat to the value
system and practices of those who belong to other sects and sub-sects of that religion.
Accordingly, under a Sunni fundamentalist group in Pakistan, Ahmadiya, Shia’s and Ismaili
Muslims are the target of violent attacks.

People belonging to other religions and cultures - the minority groups in a state — are denied
the right to equality of treatment and opportunity as citizens.
International dimension of fundamentalist terrorism in our age poses a threat to human rights on

a much wider scale,

To sum up, the terrorist and fundamentalist groups pose a direct threat to the following Rights
contained in the Universal Declaration of Human Rights which are also guaranteed by the
Constitution of India.

Right to life, liberty and security of person. (Art.3)

Right against torture and cruel, inhuman or degrading treatment or punishment (Art.5)
Equal protection of law (Art. 7).

Right to an effective remedy by national tribunals (Art. 8).

Right against arbitrary arrest and detention (Art.9).

Right against punishment without proven guili (Art. 11).

Right against arbitrary interference with a person’s privacy, family, home and attack on a
person’s honour (Art.12).

8.  Right to freedom of movement and residence (Art.13).

9.  Right to own property (Art.17).

10 Right to freedom of thought, conscience, and religion (Art.19).

I1  Right to freedom of peaceful assembly and association (Art.22)

12 Economic, social and cultural rights (Art.22).

13 Right to freely participate in cultural life of the community.

NG W~

14.5.3 Threats to Human Rights from Anti-Terrorist Forces

In combating terrorist crimes, democratic governments face a dilemma whether it can be
controlled through the normal legal system of checking crime. Intimidation of the police, the
judge and the witnesses makes it difficult to apprehend the culprits and to present hard evidence
required by the courts for punishment. Let us take one illustration.

In February 1988 four Khalistani terrorists led by Malkiat Singh of Anjala took Dalip Singh and
his son Avtar Singh of the same village out and killed Avtar Singh in the presence of his father.
The father, Dalip Singh, lodged an FIR. Malkiat Singh was arrested during Operation Black
Thunder in June 1988. His confession was recorded on a video tape. Some other evidence was
also collected. When Dalip Singh was summoned to the court for recording his evidence, he told
the advocate firmly “with tears in his eyes” that he will not give the evidence. Why? “Because
they have warned me that if I do, my other two sons would also be killed.” Malkiat Singh was
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soon after reported killed in a crossfire when a gang of terrorists attacked the police jeep, driving
him to the court. Of course, you understand what it means.

Most governments made special laws such as the Terrorist and Disruptive Activities (Prevention)
Act (TADA) and set up special courts to deal with terrorism. You may remember that the Rowlatt
Act of the British government was this kind of law against which Mahatma Gandhi had launched
a big agitation. All such provisions for extraordinary powers to the police and the courts restrict
human rights by law. But more serious threats are posed in practice by the contempt which the
police officers deveiop for taw. Ihat is why Stanstield Turner, former Director of CIA cautioned
US Task Force on Combating Terrorism that in the name of defeating terrorism “we may not
become terrorists {ourselves)”.

Let us see the nature of threats to human rights both of the suspected and detained culprits and
the common people.

1. Liquidation of Suspected Terrorists: Apprehending the perceived terrorists and shooting
them ,in reported (fake) encounters is the most horrible alternative to long and difficult
judicial process for punishment. Even making distinction between an actual culprit and an
innocent person becomes irrelevant. One human rights organization claimed to have
collected evidence of cremation of around 2000 unidentified dead bodies in Punjab. In fact
‘the person who was collecting the evidence was himself picked up by the police and shot
dead. In Kashmir an organization of mothers has been agitating for information regarding
their “disappeared” sons. Even if someone was actually involvea in terrorist activity,
liquidation without charging the person for crime, investigation and trial is a serious
violation of human rights.

2.  Torture of detenues. Third degree tortw. ~¥ suspected and detained culprits and supporters
to elicit evidence and confessions is another kind of serious violation of human rights. The
international human rights oryanizations have reported about large scale incidents of torture
in more than 80 countries of the world.

3.  Detention without frial. More than 14000 people were officially reported in 1993 to be
detained under TADA in Punjab alone for many years. Not more than 1 per cent of those
were actually convicted after trial.

4.  Combing Operations. Combing of whole villages for search operations tends to become no
less than terror for the common people than the actual fear of the terrorists. During
Operation Woodrose in Punjab, Sikhs youth in general passed through such terror.

5  Mistaken killings. Low level of tolerance of valid protests against police high handedness
also poses a threat to human rights. The mowing down of over 60 unarmed protesters
(including women and children) in Bij Behara (Kashmir) by security forces is a telling
reminder of such a threat.

Such excesses by the security forces become the cause for escalation of terrorism. For example,
a number of those who joined the terrorist groups in the Punjabl were from among those young
boys who had fled their viliages because of atrocities and harassment by the security forces during
“Operation Woodrose”.
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Check Your Progress 3
I. - Wherc was ‘Operation Woodrose® conducted?
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in Pakistan, which are the Islamic sub-sexts that exist undqr threat?
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3. 'In which States of India do the following groups operatc?

a) ULFa
b) MCC
¢) JKLF

d)  Pcoples’ War Groups

14.6 LET US SUM UP

In this unit you have studied the meaning of terrorism and fundamentalism and the threats to
human rights from the terrorist and fundamentalist groups as also from the counter terrorist
measures adopted by the state. While it is not always easy to distinguish s tcrrorist from a
militant, or a violent protester against a regime and a freedom fighter, yet we can certainly mark
out a terrorist group from a group which takes to the street, against regime’s policies. The
deliberate targeting of innocent people to create terror in the public at large distinguishes
the terrorist group. Insurgency refers to a situation of large scale violent resistance by a group
of people belonging to a region of the country. They may or may not have widespread public
support. The term Fundamentalist groups refers to such minority anti-modem religious groups
which want to establish the domination of old scriptural norms of behaviour. These are essentially
sectarian, authoritarian and totalitarian, Both kinds of groups that is fundamentalist and terrorist
groups are becoming a serious threat to human rights, denying security of life, fieeduus of tioughi
and expression, of religion, of property and others to the general public at large. No less a threat
comes from extreme measures adopted by the states to combat terrorism and fundamentalism.
Dealing with these forces requires large scale effort for prevention, and addressing seriously to
the causes and conditions that provide a climate to the birth and growth of unrest in a society.

14.7 KEY WORDS

1.  Authoritarian: An individual, a group, or a state which wani to influence and control
other people’s thoughits and actions rather than allowing them to choose and decide things
themselves.

2. Crazy: An eccentric person; one who is mad with excitement who will be happy to do any
action.

3. Patriarchical: A system of authority and control by father or the eldest male of the family,
tribe or community; also refers to family or society so organized; Domination of male value
system.
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Revivalism: Tendency or desire to revive what has gone out of use or practices that were
supposed to have been followed in the past.

Totalitarian: A system of government or a sect which tolerates the ¢xistence of only onc
political party or a sect of a rcligious group to which all other institutions in the country
are subordinated.
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149 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1.

Militancy: Refers to violent protests, or incitement to violent actions or civil disobedience,
sabotage Militancy may lead to Insurgency and Terrorism.

Insurgency: Generally public supported militancy against a perceived oppression by a State
or a social or political group This is usually accompanied by calls for secession of a part
of a country’s territory or it may also be to establish a new province within the existing
country.

Terrorism: Rests on an indiscriminate use of force against a section of the population or the
agencies of the State which is perceived to be ruling over that section of the population
which the terrorist groups/s claim to represent. Terrorist activities like kidnapping, killing,

raping, arson and related crimes aim to create fear among the general population.

There are two types of terrorist groups operating in India. (a) Those members are Indians
themselves such as groups operating in Tripura or Bihar. And (b) Those who are
mercenaries, that is who receive funds, and support including members from abroad,
particularly neighboring countries. Examples are Lashkar-e-Toiba, and factions of Hizbul
Mujahideen of Jammu & Kashmir or the Deendar-c- Anjuman that planted bombs in
Churches of South India.

Check Your Progress 2

| 5

Social factors like acute poverty, and hunger, unemployment; prolonged indifference of
government to the people’ problems; ideologies that preach terrorism, disaffection of the
elites, and direct or indirect support from outside the country. Some groups can also be
sponsored by the State to apparently counter terrorism-but they can themselves lead to the
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growth of terrorism. There can also be events that contribute to the development of
terrorism.

2. Mark Juergensmeyer, Tedd Gurr, Martha Crenshaw are important thinkers.
Check Your Progress 3
i. Pumjao
2.  Ahmediya, Shia, Islamia sub-sects.
3. ULFA-Assam
MCC- Bihar and Jharkand States

JKLF - Jammu and Kashmir
Peoples’ War Groups- Andhra Pradesh
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